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OT TrNMABHOTIO PEOAKTOPA

NEPCMNEKTUBbI UHTETPATUBHOIO NOAXOAA B OBLLENA TEOPUU NPABA
N OTPACNEBbIX OPUAUYECKNX HAYKAX

OuepenHoit, yxe NATHALLATHI NO CHETY HOMEP XypHana «TeopeTnyeckas 1 NpuknagHas iopyucnpyaeHums» npea-
CTaBNSIETCA MPUMEYATENbHLIM B LIESIOM pPsiie OTHOWEHWIA. Kak nerko cMoxXeT yoeamnTbCs YiTaTesb, HEYKNOHHO PAcTET YNC-
710 aBTOPOB Ny6AUKALMIA U pACUMPSETCS AManasoH NPeACTaBAfEMbIX MU HAYYHbIX U y4eOHbIX 3aBefeHuiA. Tak, Hapsay
C Hawmmm konnerammn n3 Ceeepo-3anagHoro MHCTUTYTA YNPaBAEHUS, @ Takke C y4eHbIMU 13 BbICLUEN LUKObI SKOHOMUKY,
COTPYZHWYECTBO C KOTOPLIMW CTAHOBUTCA A0OPOI TpaamUMe, Ha CTpaHuLax xypHana onybnukoBaHbl paboTbl npeacTa-
BUTENE Hay4HbIX WKon MHCTUTyTa rocymapcTea u npasa PAH, CaHkT-MeTepbyprckoro rocyaapcTBEHHOrO yHBEPCUTETA
1 CaHkT-MeTepbyprckoro rocy1apcTBEHHONO 3KOHOMMYECKOTO YHBEPCUTETA.

HecMoTpsl Ha M3MeHeHne reonoUTUYECKO 0OCTAHOBKM, Mbl MpUNaraeM yeunms ans pasBuTUsS MexXayHapOaHbIX
CBSA3€W B LLENSIX MAaKCUMaIbHOTO BKIKOYEHWS POCCUICKOMO I0PUANYECKOr0O ANCKYPCA B LWMPOKUIA MHTEPHALMOHAMBHBINA KOH-
TekcT. Pesynbtatom ctana nybavkaums ctatbu, mobe3Ho npenoctaBneHHon CeBepo-3anagHbiM MHCTUTYTOM NONUTHKA
1 npasa (r. CraHb), NprBNeKatoLLer BHUMaHUE K akTyaabHbIM Npo6nemam 1 BeAyLM TEHAEHUMSAM COBPEMEHHO KuTai-
CKOW tOpNaM4eCcKon Haykin. MHOrorpaHHOM 1 pa3HONIaHOBOM SABASETCS Takke TemaTnka MCCNeA0BaHNI, pa3MeLLLEHHBIX Ha
CTpaHuLax xypHana.

K yncny Hanbonee MHTEPECHBLIX NPO6GAEM, NOMYHMBLLMX CBOE OCBELLEHWE B HACTOSILLIEM BbIMYCKE, OTHOCATCS peLen-
ums kateropuu res publica B Bu3aHtuiickom npase (HO0. A. BuH), dunocodcko-npaBoBble acnekTbl MOHATUS CnpaBeain-
BocTn (@. M. ypmaH), aBoOLMS NPUHLMNAG CBOBOALI TPya B MCTOpMYeckol peTpocnekTvee ([. B. AXMeTbsHOB), Npo-
6nembl peanusaumm CnpaBeiMBOCTY B AEATENBHOCTU YH4aCTHUKOB OTHOLLEHWIA, PETYIMPYEMbIX HOPMaMI rPaxaaHCcKoro
npasa (. B. Llenos, [. A. CeMsHH1KOBA), MOPasibHO-HPABCTBEHHbLIE OCHOBbLI 3aKOHOAATENLCTBA O UMPPOBON 3KOHOMMKE
(E. H. ABpamoBa), NCNOSHEHWE HANOrOBbLIX 00S3aHHOCTEN B YCNOBMSAX LMGMPOBOI TpPaHCHOPMaLMM UMYLLLECTBEHHBIX OTHO-
wenuii (O. . NMioToBa), 3aLuTa npas 06BMHAEMOr0 B yronoBHOM npouecce (by AHbsaHb), a Takke MHOTME ApYrue BONpoChI.

Takmm 006pa3oM, Ha CTpaHMLAax xypHana «TeopeTrdeckast U NpuknagHas IopPUCIPYAEHUMS» NOyYaeT AOCTATOUHO
NOCNef0BaTENbHYIO Peanm3aumio 3asiBNEHHOE B CBOE BPEMS HAMEPEHME CTPEMUTLCS K BCECTOPOHHEMY UCCNEA0BAHMIO
GEHOMEHOB NPABOBO PeanbHOCTU B UX CUCTEMHON B3aUMOCBA3U, PYKOBOLACTBYSICh DyHAAMEHTANbHBIMU GUA0CODCKO-
NpaBOBLIMU MOESMU U CIOXMBLLENCS NOCTKNAcCU4eckor napaaurmoit obuuei Teopun npasa’. OOHUM 13 BaXHENLWMX A0-
CTOMHCTB TaKoro Nnoaxofa SBNSEeTCs, No HaleMy MHEHWIO, ero LLefIOCTHOCTb (KOTOPYIO, CAn YrOAHO, MOXHO Ha3blBaTh XO-
NIN3MOM), NO3BOAAIOLLAA paCCMaTPUBATh HACYLLHbIE B MPAKTUYECKOM MiaHe BOMPOCHI CKBO3b MPU3MY MUPOBO33PEHHYECKMX
YCTaHOBOK, M3beras TeM cambliM A0CAAHON GparMeHTaLmMmn NpaBoBOro NO3HaHMS, KOTOPAs BbICTYNaeT APKOA MPUMETOMN
COBPEMEHHOIO «KJIMMOBOr0>» MbILLMIEHNS, B TOM YUCTE MbILLAEHUS I0PUANYECKOrO. Be3ycnoBHO, LENOCTHOCTb, O KOTOPOW
UOET PeYb, He NPEACTaBNSeT COO0M NOMbITKY YTBEPXAEHUS HEKOETO «eMHCTBEHHO BEPHOMO» YYEHWS O NPaBe, NOCKOMbKY
nlopan3m NpasBonoHMMaHWii, 0COBEHHO B MNaHE X TEOPETUKO-METOA0NOMMYECKUX OCHOBAHWI, SBASETCS HEeYCTpaHw-
MbIM 1 M71040TBOPHEIM CBOMCTBOM Hayku O Npase.

YKka3aHHyt0 0C06EHHOCTb NOOLIX NyMaHUTapHbIX KOHLENLMIA cnpaBeanneo otmedaeT A. B. MNMonsikos: «Kaxaas Teopus
HaxOAMUT CBOM apryMEHThI U KOHTPAPIryMEHThI. B KOHEYHOM CHETE MPEANOYTEHNE TOW UK MHOW TEOpUM OTHAETCS Cneuu-
anMCTaMM 1 YATATENSAMM 334ACTYIO HE LIEIKOM, a “NO 4acTaM”; MPU3HAIOTCS HE TONTbKO U HE CTOMIbKO CaMu BbIBOAbI, CKOJb-
KO NOAXOAb! K HUM, HE BCSI CUCTEMA apryMeHTaLLMKW, a Te UK MHble apryMEHTbI, KOTOPblE “BCTPaMBaOTCS” B COOCTBEHHYIO
KapTUHY Mypa, ONMPatoLLyiOCs Ha OnpeaefeHHble LLIEHHOCTH, SCTETVKY U NCUXONOrMio BOCMPUATUS AEACTBUTENBHOCTI?,
MpencTaBnseTcs, YTo NPEANOCHIIKA 3TOro Napann3Ma MMPONOHUMAaHNI KPOKOTCA B CAMOV OHTONIOMMYECKON CTPYKTYype
pPeasbHOCTM, KaxabliA PETMOH KOTOPOK, Byay4n OTHOCUTENBHO aBTOHOMHbBIM, YKOPEHEH B Pa3NnyHbIX BUAAx NO3HaBaTE N b-
HOW, TBOPYECKOW 1 MPaKTUYECKON AEATENbHOCTU CYObEKTOB, KOHCTUTYMPYIOLLMX COOTBETCTBYIOLLME PEMMOHBI, UCXOAs 13
CYLLHOCTHbIX XapakTepUCTUK NOCNEOHNX.

BOT noyemy He TONbKO B Haykax O KynbType, NPeAMETHbIM MIaHOM KOTOPbIX BbICTyNaeT cdepa AyXOBHbIX SBAEHUI, HO
TaKkke B MaTeMaTuKe 1 B MHbIX OTPACNSX TOYHOMO 3HAHWS, MCMOAb3YIOLLEro METaA3bIKM, MPUrOAHbIE 1S ONMCAHWS MPUPOLHbIX
06bekToB, NpobAEMa akCMOMaTUYECKIX OCHOBaHW OCTAETCs HEPELLAEMON B CUY HANMYMs NapafoKCoB, CBA3AHHBIX C He-
0onpeaeneHHOCTLIO OGO NOAHOCTLIO GOPMaNM30BaHHOK Teopun. [Jonroe Bpems nogo6Hble NapafoKehl, OrpaHUYMBaIOLLIE
9OOEKTVBHOCTL OCHOBHBIX METaMaTEMATUYECKMX KOHLEMUMIA (Hanpymep, 3HaMEHWTBIE MapafoKChl xeua 1 6panobpes,
COOPMYANPOBAHHBIE ELLE aHTUYHBIMU JIOTVKaMK, a Takke Napagoke TPAHCPUHUTHBIX MHOXECTB, CTaBLUMIA Cneumduyeckum
BbIBOJ,OM 13 HaMBHOM Teopun MHOXeCTB I, KaHTopa), paccmatpusanunck B ka4ectse 6o copuamoB, MO0 YNCTO TEXHUYE-
CKNX HECOBEPLLEHCTB, YCTPaHAEMbIX N0 Mepe JanbHenLlen dopmanmdaumm MmetamaTeMaTM4eckmnx BolickasbiBaHui, Kak 13-
BECTHO, OZIHVM 13 NEPBbIX YYEHbIX, NPEJIOXMBLLVX PA3BEPHYTYIO NPOrpaMmMy Takoi dopmanuaauuu, 6uin [, Funsbepts.

! CM.: PasyBaes H. B. IOpuauyeckas AOKTPUHA Kak CPEACTBO KOHCTPYMPOBAHMS NPaBoBOii peanbHoCTU. TeopeTudeckas 1 npuknaaHas

lopucnpyaeHums, 2019. Ne 1. C. 6.

lonsiko A. B. TIpUHLMN B3aMMHOrO NPaBOBOro NPU3HaHWs: poccuiickas Grunocodcko-npaBoBas TPaaNLUMS 1 KOMMYHUKATVBHBINA NOA-
x04 k npasy. Tpyabl MHcTTyTa rocymapctaa u npaea PAH, 2021. T. 16. N2 6. C. 41-42.

CwMm.: Mmnbbepr . OcHoBaHus reometpun. M.; J1.: Foc. M3A-BO TEXHUKO-TEOPETMYECKOV nuTepatypbl, 1948. C. 366.
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[MocnenoBaTesnbHyO NOMNbITKY NPEBPALLEHMS METaA3blka MaTeEMaTUKM B HAO0OP GOPMY, TEOPETUYECKN AOCTYMHbIX
no6omy, aaxe He CBeayLEMY B crieumanbHbix Npobnemax, 4enoseky, npeanpuHsn Hukona byp6aku, B 3HaMeHUTOM 0pus
magnus KOTOPOro cofiepxanack aMouLMO3Has NPETEH3Ms, @ TOYHee — M3BECTHas NCUXONornmyeckas ycTaHoBKka Ha To,
4TO YTEHWE AAHHOro TpakTaTa «He NpeanonaraeT B NPUHLMNE HUKAKMX CheunanbHblX MaTemMaTtuyecknx 3HaHuin, a Tpe-
ByeT N1Lb HEKOTOPOrO HaBblka K MaTeEMaTUYECKMM PACCYXAEHUSM U HEKOTOPOM CNOCOBHOCTY K abeTpakumm»*. Beko-
pe, 04HaKo, 0OHAPYXMNOCk, YTO cuctema bypbaku, Npu BCe NPOAYKTVBHOCTY MHOIMX €€ COAepXaTefibHbIX MOMEHTOB,
B LIEIOM NOTEPNENa SBHYIO Heyaady. 3TO CTaNo HArNaAHLIM CBUAETENbCTBOM HEBO3MOXHOCTM NOCNEA0BATENbHON akCu-
omMaTtMsaumuy MaTeMaTnMYeckoro AMCkypca 1 yCTpaHeHus CBA3W NOCAEAHErO C AMMMPUYECKMMUN SNEMEHTAMMU, KOTOPbLIE
BbICTYNAOT, C OAHOW CTOPOHbI, UCTOYHUKAMM NapafaokcoB, HO C APYro — KOHCTUTYTUBHBIMUM aTpubyTamu metamaTema-
TUK Kak GOPMasIbHbIX CUCTEM, CUTHANN3MPYIOWMMM 06 UX CYLLIHOCTHOW HEMOAHOTES.

Hecny4aliHo B HacTosALLEE BPEMS OCHOBAHNA MaTEMATUKM B KA4eCTBE pasaenia MaTeMaTUYeCcKo Hayku xapakTepu-
3YIOTCSH KOMMIEMEHTAPHOCTBIO KOHKYPUPYIOLLMX MCXOAHBIX MOAENEN (2 UMEHHO CUCTEMBI akcnoMm Liepmeno — dpeHkens,
pPa3BUBAIOLLIMX TEOPUIO MHOXECTB KaHTopa, rmnbbepToBckoro dpopmanvama, normumama Paccena — ®pere 1 KOHCTPYK-
TMBUCTCKOM TEOPUNM), Kaxaas 13 KOTOPbIX MO3BOASET BLIBOAUTL TE WM MHbIE YACTHbIE TEOPUM, AONONHAIOWME MHOXE-
CTBO APYrMX B AMHOM KOHTVMHYYME MaTemaTUYeCkux BbickasbiBaHWii. BeposTHO, 0coBeHHO pesaynbTaTuBHOM NoaobHas
KOMMIEMEHTapPHOCTb OCHOBAHWI MaTeMaTVKN CTAHOBUTCS NPU UCCNEA0BAHNM Tak HadblBAEMbIX PEKYPCUBHBIX QYHKLNIN,
KOTOpbIE, NMOY4YMB NEPBOHAYANBHO CBOE PACKpbITME 1 0O0CHOBAHME B paMkax KOHCTPYKTUBUCTCKOM MeTamaTeMaTuku,
B AaNbHENLEM CTanN pacCMaTpMBaTbCs B KAYECTBE YHUBEPCAbHBIX COOTHOLLEHWIA, MPUMEHSAEMBIX A9 ONUCaHNS NH0ObLIX
00BEKTOB, BK/IIOYAs NEPBUYHbIE 3/1IEMEHTHI (Tak Ha3biBaeMble OyKBbl) MaTeMaTUYeCckoro andasmtad.

AHanormytbiM 06pas3om 1 B NPaBOBOM MO3HAHWMN HEYCTPAHVMMbIM CBOVCTBOM ClEfyeT CHUTaTb MHOXECTBEHHOCTb
KOHKYPUPYIOLLMX NPaBONOHUMAHMI, B3aMMHO AONONHSIOWMX APYr Apyra B KOHTEKCTE NOCTKAACCUYECKOon Teopmmn npasa.
CTOPOHHMKM nocneaHeln He6e30CHOBATENbHO NoaaraloT, YTO MMEHHO AaHHas napaamrMa No3BONSET YCTPaHWUTb M3BeY-
HOe NPOTUBOBOPCTBO IOCHATYpannama, HopMaTUBM3Ma, COLMONOrMYECKOr0 NPaBONMOHUMAHNS WU NCUXONOTMYECKOW LLKO-
Nibl NPaBa, CornacoBaB NOCTyNaTbl MEPEYNCIEHHBIX AOKTPVH HA MPUHLMAMANbHO HOBbLIX TEOPETUKO-METOA0NOMMYECKNX
ocHoBaHusax’. TeM cambiM MOXeT ObiTb 06ecneyeHa HeobxoamMmas akcromaT3aums PPUANKO-HAY4YHOro AMCKYpCa, Cro-
coOCTBYIOLLAs UCCNeN0BaHNIO C eMHBIX MNO3MLUMIA BCEro KOMMAeKca akTyasnbHbix Npobnem, CTOsLLMX Kak nepen, obLuei
Teopwuei npaea, Tak 1 nepes 0TPacneBbiMU DPUANYECKUMN AUCLMAAMHAMIE,

MpencTtaBnseTcs, BNPOYEM, CUMNTOMATUYHBIM U TO 0OCTOATENBCTBO, YTO MOUCKM «MHTErPaTMBHOrO NPaBOMNoHUMa-
HMs1» 0COOEHHO aKTUBHO BENCH HA Pybexe HblHELHero CToNeTHs, Koraa Ha BONHE pa304apoBaHns B 00bACHUTENbHbIX
BO3MOXHOCTSAX MapPKCUCTCKO-NEHMHCKOM 0OLLIEN TEOPUM rocyaapcTBa 1 Npasa y MHOMX TEOPETUKOB BO3HMKIIO HEMpe-
0A0MMOE UCKYLLEHNE 3aMEHUTb €€ YEM-TO CTOJIb XK€ BCEOOBEMIIOLLMM, HO NPV 3TOM HE CTOJb MAEONOrMYECKN aHra-
XMPOBaHHbIM. CO BPEMEHEM CTaNI0 MOHATHO, YTO KOHCTPYMPOBAHUE «MHTErPATVBHOMO MPABOMOHMMAHNSA» COMPAXEHO
CO 3HAYMTENbHBIMY TPYAHOCTAMU, HECYYAMHO Aaxe Takow akTUBHbLIN NpUBEPXeHeL, AaHHOM naew, kak B. I'. Fpadckuii,
B CBOVX NOCneAHMx paboTax ctan obpallaTtb BHUMaHWE Ha HENPEOAONNMbIE NPENATCTBUS HAa NYTV K YTBEPXKAEHUIO I0pW-
[MYECKOro UHTErpaTnemnama®, BnosiHe CONoCTaBMMbIE MO CBOEN aNNCTEMONIOMMYECKO 3HAYMMOCTM C MaTEMATUYECKUMMU
napagokcamu.

3aMeTuMm, 4TO Takoe CTPEMIIEHME K YCTPAHEHMIO MPOTUBOPEYNIA MEXAY KOHKYPUPYIOLLMMN TEOPUSMU XapaKTEPHO
He TONIbKO NS PUCNPYAEHLMM, HO 1 AN MoObIX HAyK, M CTAHOBMTCA NpeobnaalowymM Ha onpeaeneHHoM aTane nx pas-
BUTUSA. YTOOBI YBEeamTbca B cnpaBeaIMBOCTY CKa3aHHOro, AOCTaTOYHO MPUBECTM PSf, NPUMEPOB, SBASIOLLMUXCSH XPecTo-
MaTtuiHbIMK. Tak, CyWeCTBOBAaBLLUAS B PUMCKON I0PUCIPYAEHUMM KNAaCcCUYeCcKoro nepruoaa KOHKYPEeHUMa NpoKyaInaHcKom
1 cabVHMAHCKONM LWKOA, BLICTYNaBLWMX B GYHKUMW PENEBAHTHLIX 419 PUMCKOIM NPaBOBOV TPaAMLUMM NPaBONOHUMAHWIA,
CMEHMNAach B Havane nocTkNacCMY4eCcKoro nepnoaa NoMCKOM CMHTE3a, Pe3ynbTaTOM KOTOPOro CTano NosBAeHNE nepey-
HA Hanbonee aBTOPUTETHbIX OPUCTOB ([al, YnbnuaH, MNanuHuan, Masen, MOAECTMH), YbK CyXAeHNS noanexanu oba3a-
TENbHOMY YHETY Npy paccMoTpeHun aen B cyae'®.

C 9TUM «N03OHEKNACCUYECKMM CUHTE30M» B CHEPE IOPUANYECKOrO NO3HAHWSA B UCTOPUM aHTUYHOW NNHIBUCTU-
KV HarnsaHo KOppennpyeT nocnenoBaTeslbHOe CornacoBaHne Ha 60oee BbICOKOM YPOBHE 000BLLEHNS TEOPETUYECKMX

Bypbaku H. Teopusi MHoxecTB. M.: Mup, 1965. C. 19.
Cm. nogpobHee: Knunu C. K. BeeaeHve B MeTamateMatyiky. M.: KHuxHblii nom «JTMBPOKOM>, 2009. C. 58 1 cnea.
CM.: MaptuH-J1€ 1. Ouepkun no KOHCTPYKTUBHOM MaTematnke. M.: Mup, 1975. C. 31.
Cwm. 06 atom: YectHos WM. J1. MpaBonoH1MaHme B anoxy nocTMoaepHa. MNpasosefeHne, 2002. N2 2. C. 4-16; [MossikoB A. B. Bo3amoxHa
N MHTerpanbHas Teopwst Npaea? oCcyaapcTBO U NPaBo Ha pybexe BekoB: Npobnembl nctopumn 1 teopun. M.: Maa-so UMnl PAH, 2001.
C. 114-119.

MocnenoBatenbHas 1 BECbMa VHTEPECHas B COAepXaTelbHOM OTHOLWEHUM NOMbITKAa KOMMIEKCHOTO U3y4eHns 0TpacneBon lopuanye-
CKOI NpobnemaTnky ¢ NO3MLMIA MOCTKNACCMYECKOrO MPAaBONOHUMaHWS Oblna NPEANPUHATA B OTHOCUTENbHO HEJABHO BbILLELLEN B CBET
moHorpadum B. @. Monoxzonyno. Cm.: MonoHzonyno B. @. Yenoseyeckas LesTENbHOCTL: NPaBOBble GOPMbI OCYLLECTBAEHWS 1 Ny6anY-
Has opraHmdaums. M.: MpocnekT, 2021.

CwMm.: Mpagckumii B. I'. O HenpeoaoneHHbIX TPYAHOCTSX B CO3AaHUM MHTErpanbHOM opucnpyaeHumn. XypHan poccuitckoro npaea, 2017.
Ne7.C.19-24.

10 Cwm.: VICTOKM 1 MCTO4HUKY MpaBa: reHe3unc v aBoniouus / nog ped. P. A. Pomatwosa. CM6.: Aneteits, 2022. C. 261-262.
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NoO3ULIMIA aHOMaNMCTOB M aHaNoOrMCTOB B y4eHUax rpammatikoB [V-V BB. Ivnomena, Xapuausa u Mpucumana''. AHanorny-
Hble MHTerpaTuBHble NO3ULMK BblNIN NPUCYLLM B MO3AHEAHTUYHYIO aMoXy U GUN0COdCKOMY MbILLIIEHWIO, HAXOAMBLIEMYCS
noA onpenensiolm Bo3aencTBMEM HeonnaToHnamMa, CTaBLero pesynbTatoM 06beanmHeHns 1 TBOpYecKoin nepepaboT-
K OCHOBHbIX GUNOCODCKMX TEYEHUI ANNMHUCTUHECKOrO Nepuoda (Npexae Bcero, Ctonumama, apuctotennsma u cpes-
Hero nnatoHnama)'.

CoBpeMeHHast MHTEeNNeKTyanbHas CUTyaLms BO BCEX €€ NPOSIBNEHNSIX TAKXE XapakTepU3yeTcs MOLLHLIM CTPEMIEHNEM
K BbIpabOTKE MHTErpaTVBHbIX NOAXOA0B NYTEM COrNacOBaHMS OCHOBHbIX MO3ULIA KOHKYPUPYIOLLMX TEOPWIA, 4TO, Ha Hall
B3r/sif, 0OYCNOBNEHO HE CTOMBKO «BO3AENCTBMEM NErkOBECHbIX MOCTMOAEPHUCTCKMX YMOHACTPOEHUIA», KAk nonaratoT He-
KOTOpblE MccnenoBatenn’, ckobko 0ObEeKTMBHON NOTPEOHOCTLIO B MOSIBIEHWNM HOBBIX 3MMCTEMONOMMYECKMX Napaamrm
B BEK NocTMoepHa. B 0co60 NpoaBuHYTbIX 061aCTAX FyMaHUTAPHOrO 3HaHWS, TakX Kak MHIBMCTMKA 1 GuUnonorus, pac-
cMmaTpuBaemMasi TEHAEHUMS HaMeTUnacb 3a40r0 A0 TOr0, Kak AMCKYCCUMM O MOCTMOAEPHU3ME BCTanu Ha NOBECTKY AHS,
a UMEHHO ELLE B MUHYBLLEM CTONETWW, KOrAAa Ha BCE MYMaHWTapHbIE HAayKM 0Ka3ano MOLLIHOE BO3AENCTBME CTPYKTYPanncT-
CKOE [BVXEHNE.

MPUMEHUTENBHO K S3bIKO3HAHMIO OCHOBHbBIE MONOXEHUS CTPYKTypanuaMa 6biin chopmMynnpoatsl B «<Kypce obLiei
AHrBmcTUKM» @, ne Cocclopa, Co BCei OTYETAMBOCTbLIO BbIABMHYBLIErO ABa NOAOXEHMS. [10 MHEHMIO Y4eHOr 0, S3bIK B KaX-
Ibli MOMEHT CBOEr0 PasBUTUSA NPeacTaBaseT coboi CMCTEMY NMPOU3BOSIbHBIX 3HAKOB, MEPAPXMYECKOE CTPOEHME KOTOPOW
npoucTekaeT 13 NPUHLMNA ABOMHOr0 YneHeHus f3bika. Kpome Toro, MCTOPUHYECKOE pPas3BuUTe, NpuBeaLLIEe K TEKYLLEMY CO-
CTOSIHWIO CUCTEMBI, N0 Mbican Cocclopa, ABNAETCH HEPENEBAHTHOW AN1A NPaBUAbHOMO MOHUMAHKS 3TOr0 COCTOSIHUS, MO0,
NoNb3yACh U3NIOOAEHHON COCCIOPOBCKOM METAPOPOW, ANd ONUCAHWS CUTyaLMK, CIOXUBLLENCS HA WAaXMaTHOW AOCKE, He
0653aTeNbHO 3HATb XO[bl, MPUBELLLVE K STOW CUTyaLmn '™,

MpencTaBnseTcs, 4To NoA06HbIE YTBEPXAEHNS Oblv HaNpPaBfeHbl Ha NOCAEA0BATENbHYIO 3NIMMIMHALIMI0 YeT0BEYECKO-
ro ¢aktopa B A3blke. Bellb B Kax[blii OTAENBHO B3SThIA MOMEHT LWAaXMaTHON NapTum No3uuma Ha AOCKe MOXET paccma-
TpWBATLCS Kak 0OBbEKTVMBHAA JAHHOCTb, HECMOTPS Ha TO, Y4TO caMa 3Ta NO3ULIMS MOXET SBNATLCS PE3yNbTaTOM AeiCTBuUS
MHOXECTBa CyObEeKTUBHbBIX PAKTOPOB, BKIOHAS OLUMOKM LLIAXMATUCTOB. DTy MAENHYIO 4EPTY COCCIOPOBCKOro 00bEKTVBM3MA
PE3KO KPUTMKOBANM CTOPOHHMKM IMHIBUCTUYECKOrO naeanmama, pasaensBLune To4Ky 3peHus B. ¢oH N'ymbonbara, nona-
raBLLEro, 4To A3blk I06Oro Hapoaa npeacTaBnseT cobor YNCTLIA NPOLECE, AeATeNbHOCTbL (aHeprelis), a He ee pe3ysb-
TaT (9proH)'™®. CnepoBatenibHO, A1 0ObACHEHWS NPUPOALI YeTOBEYECKOro A3bika HeobXoaMMOo, Npexae BCero, y4nTbiBaTb
NCTOPUYECKME, COLIMANBHO-NCUXONOMMYECKME W LMBUAN3ALMOHHBIE 0CODEHHOCTY A3bIKOTBOPYECKOM AeATENBHOCTH, 06pa-
3yloLLIMe BHYTPEHHIO hopMy A3bika's.

HecnoxHo 3amMeTUTb HECKONbKO 0BCTOATENLCTB, NPUHLMNMANBHO BaXHbIX A1 NPaBUAbHOMO MOHUMAHUS TeKyLLEen
cuTYyauum, CROXMBLLENCS B chepe NpaBoBOro No3HaHus. B camom gene auxotoMus naeannsma n 00bekTBM3ma B TOM
WV MHOW CTEMNEeHN XapakTepu3yeT OHTONOMMYECKYIO CTPYKTYPY, CYLLECTBYIOLLYIO HE TOMbKO B S3bIKE, HO 11 B IOOLIX KYNbTYp-
HbIX beHoMeHax, BKtoYas npaBo. Tak xe, kak f3blK, NPaBo UMeeT ABONCTBEHHYIO NPMPOoLY, NpeacTaBnss cobow, ¢ 0O4HON
CTOPOHbI, TBOPYECKYIO AEATENBHOCTL (9HEPrevs), pa3BepThiBaIOLLYIOCS B MPOCTPAHCTBAX XWU3HEHHOrO Mypa y4aCTHUKOB
npaBoBO KOMMYHMKALMK, C OPYro — ynopsiAoYeHHY0 COBOKYMHOCTb (CUCTEMY) 3HAKOB, KOHCTPYMPYIOLLMX NPaBOBYO
peanbHOCTb, a Takke ee OTAeNbHble GEeHOMEHbLI. B 3aBUCUMOCTY OT UCXOAHbIX MOENHO-MUPOBO33PEHYECKMX YCTAaHOBOK
B IOPUCMIPYAEHLMM, KaK U B IMHIBUCTVKE, OAHM TEOPETUKM BCTABAIM HA NO3MLMK GECKOMMPOMUCCHOMO naeanuama, a apy-
rme — CcTosb Xxe 6eCcKOMNPOMMUCCHOM0 0ObEKTMBN3MA.

Tak, npeacTaBuUTeNn loCHaTypanuama, NPeAcTaBUTENM NCUXONOrMYECKO WKOSbI NPaBa, a Takke CTOPOHHMKN HEKOTO-
pbIX BEPCWIA NPaBOBOro peannamMa BUAENN B NpaBe TONbKO AeATENBHOCTb'?, B TO BPEMS Kak HOPMAaTUBUCTbl paccMaTprBasm
NpaBo UCKIOYUTENbHO KakK CUCTEMY, INLLEHHYIO BCAYECKOr0 AMHAMUYECKOro n3aMepeHna’. Mexay Tem B TO Xe NUHrBY-
CTUKE C NOSABNEHNEM rEHEPATUBHBIX TEOPUIA 93blKa YKa3aHHas aHTMHOMKS BO MHOTOM yTpaTuia akTyanbHOCTb, MOCKObKY
CTaNI0 O4EBUIHO, YTO A3bIK B PA3NNYHbIX CBOMX MMOCTACAX BLICTYNAET Kak CUCTEMA WA KaK XM3HEHHbIA MUP, MPEACTaBnss
co00I He MexaHN4YeCKylo COBOKYMHOCTb YKa3aHHbIX MUMOCTACe, HO X OHTONOMMYECKOE XNBOE eAMHCTRO.

Kak nucan 3. Kocepuy, «yTBepxaeHune, 4To A3blk — 3TO MCTOPUYECKMA 0OBEKT, HE UCKIOYAET ONMUCaHME 1 TEOPUIO.
Onwucaxune, NCTOPUS 1 TEOPUS HE HAXOASATCS B aHTUTE3E, HE NPOTUBOPEYAT APYr APYrY, OHW B3anMOLONOAHSIIOT APYr ApY-
ra v COCTaBAsAT eaMHyi0 Hayky. B 0CODEHHOCTM Xe He UCKMoYatoT APYr Apyra — C TOYKM 3peHns oObekTa — onucaHue

" Cwm.: Maxyra B. W. lInomepn n Xapuauii o nekcuueckon Hopme. Colloquia classica et indo-europaeica. Il. Knaccuueckoe 1 nHLoespo-

nevickoe a3blko3HaHve / noa ped. H. H. KazaHckoro. CM6.: Aneteits, 2000. C. 74-85.

12 Cm. nogpoBHee: Jloces A. ®. VcTopus aHTUYHON 3cTeTUK. M03aHMI 3nIMHN3M. Xapbkos: donno; M.: 000 «M3patenbctso ACT»,
2000. C. 214.

13 Mpagckuii B. . Ykaa. coy. C. 20.

4 Cwm.: Cocciop @. ge. Kypc obLueit IMHrBUCTVKW. EkaTepuHBypr: M3, Ypansck. yH-Ta, 1999. C. 90.

5 Cwm.; T'ym605bAT B. ¢poH. O paznmyum CTPOEHNs 13bIKOB U €r0 BAWSIHAW Ha lyXOBHOE pPa3BuTue YenoBevecTsa. l'ymbonbar B. ¢oH. U3-
66paHHble TPyAbl N0 A3blko3HaHwio. M.: Mporpecc, 1984.

6 0 BHYTPEHHEN POPME CM., B YaCTHOCTU: Baricbeprep J1. PonHoli si3bik 1 dopMmpoBaHue oyxa. M3, 2-e, ucnp. v gon. M.: Sgutopuan,
YPCC, 1993.

7 Cwm.: ToHkos E. H., Torkos J]. E. MpaBosoit peannam. CT6.: AneTeiis, 2022.

18 Cm.: ugukun A. B. AHanuTyeckas dunocodus npaea: UCTOKK, FreHe3nc 1 cTpykTypa. Tomck: 13a-8o TOMCKOro roc. yH-Ta, 2016.
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N UCTOPWSI, OHM HECOBMECTUMbI [TOJIbKO] Kak ornepaLmn, TO eCTb OHU ABNSIOTCSA Pa3fINYHbIMU OnepaumusaMm»®, AHanormyHble
coobpaxeHus elle B 20-x IT. MUHYBLLErO CTONETUS BbiCKA3blBaNM NpeacTaButeny kpyxka M. M. baxTuHa, nonarasLuve, 4To
A3bIK (PABHO KakK 1 ApYrue «1aeonornieckne» CTpyKTyphbl) pacCMaTpuBaeTCs B Ka4ecTBe 0ObeKTUBHOM AaHHOCTW, 06naaalo-
LLLEN YACTO BHELIHEN NPUHYAUTENBHOCTbIO, IMLLb C TOYKM 3PEHMS OTAENBHOrO YenoBeka. C TOYKM Xe 3PEeHNUS KONNEKTUBHON
(TO ecTb couManbHOW B LUIMPOKOM CMbICAE) A3bIK NpeacTaBaseT coboil TBOPHECKOE SBNEHME, NOABUXHOE U N3MEHYMBOE
B KaXblli MOMEHT BPEMEHN,

MpencraBnseTcs, 4T0 N0 MEPE CTaHOBEHWS M PA3BUTMS MOCTKIACCMYECKOrO MPaBONOHUMAHMS B TEOPUM NPaBa,
a TaKxe B OTPACNEBbIX IOPUANYECKMX HayKax NoydaeT Npu3HaHne To 06CTOATENbCTBO, YTO NPABO, YYUTLIBAs €ro KOMMY-
HUKATVBHYIO CYLLIHOCTb, MOXET PacCMaTpmUBaThCS B KA4ECTBE Sui generis s3bika. M noaobHO eCTeCTBEHHOMY A3biKy, NPaBo
B Pa3/IM4HbIX KOHKPETHO-UCTOPUYECKNX 1 COLMATBHBIX YCNIOBUSAX MOXET ABASTLCS Y CUCTEMOW 3HAKOBbLIX CPEACTB, KOHCTPY-
MPYIOLLYMX MPAaBOBYIO PEANbHOCTb, U XM3HEHHBIM MUPOM UHAMBUAOB, BHYTPU KOTOPOrO Pa3BepTLIBAIOTCS MPOLECCHI KOM-
MyHVKaLMK, CO3OatoLLme NpaBo Kak cuctemy. Mpun 3TOM HeLenecoobpasHo U KOHTPNPOLYKTUBHO, C MCCNEA0BATENLCKMX
no31LMIA, NPOTMBOMNOCTABAATb APYr APYry 3TW ABE MNOCTACK, PeLlas AOCTAaTOYHO CXONACTUYHbIA BOMPOC, Kakas U3 HUX SB-
NIAETCH rNaBHOM, a Kakas — BTOPOCTEMNEHHOM.

MpencTaBnseTcs, YTO OCO3HAHME CYLLIHOCTHOrO 8IMHCTBA CMCTEMBI U XM3HEHHOrO M1pa B NPaBOBOM ObITUK obecne-
4nT yCRoBUS ans cONMXEHNs pasnnyHbIX NOAX0A0B K NPaBy (Kak B naaHe obLLel TeopmK, Tak 1, YTO elle Bonee BaxHO, B OT-
pacneBbIX DPUANYECKNX AOKTPMHAX), CO3AaB AENCTBEHHbIE NPEANOCHINKY YKPENNEHNS MHTErPATUBHOIO NPaBONOHUMAHNS
B COBPEMEHHOW POCCUNCKOW OPUCMPYAEHLMN.

Hukonav Buktoposuy Pa3yBaes,
rN1aBHbIVi PeaakTop

19 Kocepuy 3. CURXpOHUS, AnaxpoHust 1 nctopust (Mpo6nema i3bIKoBOro MaMeHeHUs). HoBoe B MHIBUCTYKE. Bhin. 3/ mos pes. B. A. 3se-
rHuesa. M.: M3a-Bo nHocTp. anT-pel, 1963. C. 154-155.

20 Cwm.: BostowmHos B. H. (BaxtuH M. M.) Mapkcuam 1 Grnocodus a3bika: OCHOBHbIE NPOBAEMbI COLMONOMMYECKOr0 METOAA B HayKe
0 s3blke. M.: JlabupuHT, 1993.
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The Concept “Res Publica” and Its Reception in Byzantine
Law: Transliterations’
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Abstract

The problem of reception of the concept “res publica” is complex and multifaceted. It has been thoroughly studied
in relation to the period of the Middle Ages. The task of the author is to demonstrate, that the possibilities of
applying the information approach to the field of cognitive surveying to reveal the content of receptions and Latin-
Greek transliterations of the concept “res publica” with the help of the Expert System “Byzantine Law and Acts”.
The comparisons of Greek translations and compilations with their Latin prototypes of Byzantine law prove: their
compilations did not necessarily follow their prototypes in conveying the notion of “res publica”. It, as a rule, was
replaced by other Greek concepts and word-combinations. For them, as well as their Latin prototypes, a certain
semantic ambiguity is evident. Accordingly, the mediaeval Byzantine jurists felt the need to use the direct reception of
the Latin concept “res publica”, in particular “rei publicae causa”. It served as the subject of attention and professional
lawyers used this concept to interpret and explain the content of the sources of medieval Byzantine law. Noticeable
discrepanciesintherecording forms of the identified receptions and Greek transliterations of the concept “res publica”
are probably due to individual characteristics of Medieval Byzantine lawyers and their professional qualifications.
The direct borrowings of the concept “res publica causa” or its transliterations, revealed in medieval Byzantine law
monuments, were purely terminological in most cases. It, if it is admissible, may be considered as a kind of cultural
phenomenon.

Keywords: republic, respublica, res publica, res publicae, rei publicae causa.

KoHuenT «res publica» n ero peuenuus B BA3aHTUACKOM NpaBe: TpaHcAuTepauum

BuH Opuii SkoBneBuy, VHCTUTYT BCceobuleit nctopum PAH (Mockea, Poccuiickas ®eaepaupst)
KaHAuAAaT NCTOPUYECKNX HAYK, CTapLLNK Hay4YHbIi coTpyaHWK, e-mail: hkn@igh.ras.ru.
ORCID 0000-0001-9904-4123

AHHOTaums

Mpobnema peuenummn NoHaTUS «res publica» cnoxHa n MHororpaHHa. Henb3s ckasaTtb TOro, 4TO OHa NPUMEHM-
TenbHO k nepuoay CpeaHnx BEKOB AOCKOHANBHO M3ydeHa. 3agadya aBTopa — MPOAEMOHCTPMPOBATL C MOMOLLBIO
IKCNEPTHON cncTeMbl «BnsaHTUIACKOE NPaBO U akTbl» BO3MOXHOCTM MPUMEHEHNS MHDOPMALMOHHOrO NOAX0Aa
B C(epe KOTHUTUBHBIX U3bICKAHWA K PACKPLITUIO COLEPXaHWS PELLENUMIA N NATUHCKO-TPEYECKMX TPaHCIMTepaL/mi
noHaTna res publica. MNpoaenaHHble CONOCTaBNEHNSA C NATUHCKUMUK NPOTOTUNAMM UX FPEYECKMX NEPEBOAOB U KOM-
NUASILMIA BU3AHTWIACKOrO NpaBa A0Ka3blBaloT: KOMMMASLMM BOBCE He 0653aTeNbHO CNefoBavM CBOMM NPOTOTMNAM
B nepepaye noHaTus res publica. OHO, kak NpaBWno, 3aMeLanoch NHbIMU FPEYECKMMMN MOHATUSIMU 1 CIOBOCOYE-
TaHUAMU. [Ins HUX, KaK 1 UX TATUHCKOro NpoToTMNa, 04eBMAHA ONpeLeNieHHas CeMaHTMYeckas HeOAHO3HaYHOCTb.
Co06pa3Ho TOMY y CpeIHEBEKOBbIX BU3AHTUIACKIMX IOPUCTOB MPOSIBASIETCA MOTPEOHOCTb K MCNOML30BaHUIO MPSMON
peuenumm naTMHCKOro NoHaTKA res publica, B yacTHOCTY rei publicae causa. OHO Clyxuno NPeaMeETOM BHUMAHMWS
npodeccroHanbHbIX NPaBoOBEAOB, KOTOPbIE MCMOAb30BaNM yKa3aHHbIA KOHLUENT AN TONKOBAHUS U 0ObSCHEHWS
COAEPXaHNs UCTOYHMKOB CPEAHEBEKOBOMO BU3AHTUINCKOrO Npasa. 3aMeTHbIE PacxoxaeHus GopM 3anvcu BbisB-
NEHHbIX PEeLLENUMIA 1 rPeYeCKUX TPaHCAMTEPALLMIA NOHATYS res publica, BEPOSTHO, 0OYCNOBAEHbI MHAMBUAYaNbHEIM
0COBEHHOCTAMMN CPEAHEBEKOBBIX BU3AHTUICKIMX IOPUCTOB 1 X MPOdECCUMOHaNbHOW kBanndukaumein. B 60nbLnH-
CTBE CJly4aeB HENOCPEACTBEHHbIE 3aVMCTBOBaHMA NOHATUA res publica causa unuv ero TpaHcAnTepaLLm, BolBEH-
Hbl€ B CPEIHEBEKOBbIX BU3AHTUINCKNX NAMSATHIKAX NpaBa, HOCUAM Cyrybo TEPMUHONOrMYECKknii xapakTep. Ero, ecnm
3TO ONYCTUMO, MOXHO PacCMaTprBaTh B KAYECTBE HEKOETO KYNbTYPHOro GeHOMEHa.

Kntoyessie cioBa: pecnybnuka, respublica, res publica, res publicae, rei publicae causa.
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DOI: 10.15688/jvolsu4.2022.6.20. The author expresses his deep gratitude for help to V. Z. Grigorjeva and E. I. Avakjan (SHPL)

«TeopeTnyeckas n npuknagHaa lopucnpyaeHums», N2 1(15) 2023



A few damaged inscriptions preserve traces of
laws the Sixth and Fifth Centuries, which reveal the
presence of verbal forms resembling those that were
central to later legislation, an illustration of some
continuity in scribal practice.

D. J. Gargola

Introduction

The problem of reception of the concept “res publica” is extremely complex and multifaceted. At the same time, it cannot
be said that this problem has been thoroughly studied, especially in relation to the period of the Middle Ages. In this light, the
attempt of the author of these lines to characterize the reception of the concept “republic” by mediaeval Byzantine lawyers
is quite justified. The modern understanding of the named concept is, directly or indirectly, based on the notions about the
constitutional principles, applied to the structure of a republican state with an elected head. Such sight on the problem
is often immediately guided by the archaic meaning of the concept “res publica” as an expression of the idea of “public
thing”, or “matter”. In this view, the task of the author of these lines is more than modest: not to try to exhaust the vast and
diverse scientific literature, that considers the problem of the “republic”, and works, that touch upon the vast problems of its
reception, its semantics and sociocultural significance, associated with the concept “res publica”; in the foreground the aim
is put to demonstrate with the help of the Expert System “Byzantine Law and Acts”! the possibilities of informational attitude
in the field of cognitive studying to repeal the content of the receptions of the named concept. This publication is supposed
to consider only the smallest segment of the identified problem, mediated by the analysis of the Latin-Greek transliterations
of the concept “republic”.

First of all, it would like to be specifically noted that the accomplishment of the task, posed here, is unlikely to help even
the fundamental works, which deal with the concept “res publica”, despite the fact that its reception is often considered in
them, whether they are publications of V. Mager or his colleague M. Riedel?, textbooks on jurisprudence® and reference
books*. In our day, of course, the conceptual ideas about the birth of the “republicanism” have been further
developed, reaching the level of the theoretical generalizations. They are directly related to the succession of
European political and legal thought during the transition from Antiquity to Early Modern Age®. From these positions
the conception of A. V. Kharkhordin, defensor of the idea of perceiving the concept “res publica” as a designation of “public
things” and “public affairs”, is too far off the subject of our survey. And the question is not at all that, the verbal forms of the
named concept go through their semantics beyond the limits of their physical embodiment in the sphere of politics, which
turned out to be monopolized by Justinian. This circumstance, according to A. V. Kharkhordin and his colleagues, who are
not inclined to think otherwise in relation to Antiquity at least, prevents directly identifying the term “res publica” with the
concept “state”.

Inthis regard, of course, the work of A. Kaldellis “The Byzantine Republic”, which is based on the concept “polity”, cannot
be ignored. The author of the above-mentioned work does not just categorically express the opinion that the Latin concept
“republic” among the Byzantines is replaced by its equivalent, namely by the Greek concept “roleia”. According to this,
the state system of Byzantium is actually equated with the Roman Republic. A. Kaldellis, referring to the topical problems,
is actually limited himself to the most superficial equivocal declarations about the origins of scientific discussion, which
initially accompanied the clarification of the essence of the concept “res publica”. The scholar unambiguously identifies the
concept “res publica” and its Greek equivalent “polity” (“rolteia’): the latter is interpreted as “Byzantine Greek translation”.
And the matter is not even that the author of the book leaves in vain a different vision angle of the problem, being under
study, according to which the Latin term is considered by specialists as a “translation” of the Greek concept polity”. Such

interpretation allows scholars to correlate the terminology of European languages, which is also determined by the concept
! See: Website of the Project “Expert System «Byzantine law and acts»” (En) [Electronic resource]. URL: https://en.byzlaw.ru; https://sites.
google.com/view/enbyzlaw ; Website of the Project “Expert System «Byzantine law and acts»” (Ru) [Electronic resource]. URL: https://www.
byzlaw.ru; https://sites.google.com/view/byzlaw.

See: Mager W. Respublik. P. 549-651; Mager W. Spatmittelalterlich Wandlungen. P. 401-410. Also see: Riedel M. Gesellschaft,
burgerliche. P. 719-800; Idem. Gesellschaft, Gemeinschaft. P. 801-862.

See: Efimov V. V. Dogma of Roman law. 1901. 639 p.; Khvostov V. M. The system of Roman law. Common Part; Grimm D. D. Lectures on
the dogma of Roman law, 1916; Lectures on the dogma of Roman law, 1919; Lectures on the dogma of Roman law, 2003; Full translation of
Latin words and quotes from the Dogma of Roman law, 1908.

4 Guide to Latin in International Law. P. 254.

5 Marey A. V. The concept of res publica in European political and legal thought: from Ancient Rome to the 17th centuries. P.19-75.

8 Kharkhordin O. V. Republic. Full version; Idem. The Republic, or the Case of the Public. Also see: Idem. Why “RES PUBLICA” is not
a State: the Stoic Grammar and Discursive Practices in Cicero’s Conception. P. 221-245; Idem. Chapter Six. Res Publica and Res Publicae.
P. 217-269; Idem. “Res publica”: the revival of interest, 2007. P. 83-96; Idem. “Res publica”: the revival of interest, 2009. P. 7-22; Idem.
Why “RES PUBLICA” is not a State. P. 137-179.

7 Kaldellis A. The Byzantine Republic.

8 Kaldellis A. The Byzantine Republic, IX etc.
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“republic”, and the concept “polis”. Behind it there is undoubtedly an interpretation of the ideas of Plato and Aristotelianism,
that, although indirectly, S. Audier, developing the republican theory, demonstrates with an example of humanistic science,
and the socio-political views of Cicero®. Properly speaking, the statement of A. Kaldellis himself in his preface to the book
was dictated by its author in the form of a postulate, that does not require special proofs, to which all the subsequent content
of the monography is subjected. All this hardly contributes to revealing the essence of legal receptions and transliterations.

A. Kaldellis, although he sometimes refers to the opinions, different from his point of view, has practically ignored
everything that was said about the content of the concept “res publica” in the famous report of H.-G. Beck. At his time the
German historian, characterizing the state thinking of the Byzantines, proceeded from the fact that the modern concept
“republic”, which goes back to the Latin prototype, in its content does not correspond to their worldview at all: “Aber
dieser Bedeutung laBt sicht nicht ohne weiteres auf die Rémische Geschichte zurlickprojizieren und sicher nicht auf die
byzantinische”. The meaning of this concept, according to the German scientist, is filled with semantics, which is not reduced
to the question of the literal correlation of the Latin and Greek comprehension, — it means the concepts “res publica” and
“molteia”, — as an expression of their unambiguous correspondence in Byzantine political thinking. It was distinguished in
opinion of the German Byzantinist by specific features that are clarified owing to comparing the semantics of a number of
concepts, including “moArteia”, “rolitevpa” and other verbal embodiments of the ideas of state building and political ideals.
They embodied the metaphysical model of the Byzantine monarchy, of which H.-G. Beck makes mentions more than once®.

That, what has been said, is not overshadowed even by the “innovatively” expressed and obviously careless approach of
A. Kaldellistothe appreciation of the renewal of the ideological baggage ofthe Early Middle Ages. Inthe indicated chronological
period, it seems, the concepts of “res publica” and “rolteia” are filled by a completely different, than in Antiquity, political and
ideological content! Therefore, a simple comparison of the lexical correspondences of these concepts, however, as well as
any other notions, is unlikely to be convincing without a conceptual understanding of their real content, without taking into
account the peculiarities of the cognitive perception by man of the past, in other words, without estimation his cognition in the
proper sense of the word, that is, without analyzing the specifics of a person’s worldview against the background of the reality
surrounding the contemporaries of the studied epoch.

The solution of this task supposes the consideration the principal aspects of the content of the concept “res publica” in
histrical and theoretical plan, which can not be passed over in silence, leaving unanswered first of all:

1. the question on the reception as such, taking into account the general regularities of the mediaeval borrowings and
transliterations;

2. the lexicography and the problem of Latin-Greek and Slavic correspondences;

3. the use of the concept “res publica” in Justinian law and compilations of subsequent centuries;

4. the meaning and lexical substitutions of the concept “res publica” in Justinian law and Greek legal monuments.

Now leaving aside the solution of the listed theoretical problems, it should be said, that the focus will be on the data,
gleaned from the texts of the “Librorum Basilicorum LX”, the largest legislative code of the 10th-11th c.'", and the Scholia
to them, compiled, it is believed, till the 13th ¢.™ Here it is justified to assume, that the medieval translators, creators
of the “Libri Basilici”, and scholiasts attracted both various kinds of transcriptions or compediums, and interpretations
or comments on well-known modern scholarly monuments of law as so-called sources. This could not but affect the
accuracy of quoting and translating such texts, be it the “Digests” and other legislative codes, both of Justinian'® and ones
of subsequent centuries'. Therefore, in relation to them, it is appropriate to apply the designation “prototype”, meaning
under this designation the versions of legal monuments, to which medieval jurists resorted, regardless of the nuances
of creating certain “sources” and their handwritten tradition, than is quite acceptable at the level of the informational
approach to their study.

The receptions and transliterations

However that may be, while paying tribute to everything that has been said so far, one cannot fail to emphasize, what is
beyond doubt: the most striking argument, confirming that many of the Byzantine legals treated direct borrowings of Roman
law in their writings, are conceptual and terminological receptions and transliterations'™. Among them is the concept “res
publica”, which undoubtedly remained the object of special attention for Byzantine jurists. This is convincingly evidenced
by direct receptions and transliterations of the concept “res publica”, namely: reipublicae, rei publicae, reipublicae, reipublicae,
reipublicae, reipublicaecausa, reipublicaecaiisa, reitovPhicae, peipublicae, reipublicae, psi movPhika, péi movfAkae, PEL movPrikae, PéL
noOPhikat, peinovPhrika, peimovfhikae, petmovPirikae, pe movBAikae, penmovfinkdexodod .

9 See: Audier S. Les Théories de la République, 9-10 etc.

10 See: Beck H.-G. Res Publica Romana, 13-14 u. a.

See: Basilicorum libri LX. Series A. Textus Librorum. Vol. 1-8.

12 See: Basilicorum libri LX. Series B. Scholia. Vol. 1-9.

13 See: Corpus luris Civilis. Vol. 1-3.

14" See: Dozhdev D. V., Silvestrova E. V. Corpus luris Civilis. P. 156-166.

5 Vin Yu. Ya. The Reception and Transliteration. 2018. P. 6-24; Idem. 2020. P. 203-224.
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The represented list consists of 19 variants of transcription of the concept “res publica”, ascertained at the “Paraphrasis
Institutionum” (“Institutiones”) of Theophilus Antecessor'®, the Sholia in “Librorum Basilicorum LX”, the Sholia in “Ecloga
Basilicorum”'’, and some other compilations'® (APPENDIX 1).

To analyse the distribution of receptions and transliterations of the concept “res publica” in the named sources, it is
a fundamental importance to exarticulate its borrowings, taking into account phrases and syntagmatic groups, represented in
the form of short “quotes”, as they are denoted further, which identify the entry of the required word usage in the text. At closer
examination of the revealed receptions and transliterations of the concept “res publica”, first of all, attention is drawn to the
fact that almost all identified samples, regardless of the form of their writing, represent only one well-known legal formula “rei
publicae causa”. It was used in Roman law to justify the absence of participants in a trial with the plausible by the appellations
plea of public or, perhaps, state duties. They, in their turn, became an argument for the annulment of court decisions on claims.
Unfortunately, the mentioned Latin legalism quite rarely became the object of study, remaining in conceptual studies, asarule,
at the periphery of the attention for most modern specialists'®. Likewise, as a reasonable solution of the concerned problem,
it is hardly justified to consider the separate and lapidary references on this subject, applied by scholars of past decades,
including R. Stark and some his colleagues. Their famous works are edited in translation into Russian by O. V. Kharkhordin,
who has involved some of their ideas on the notion “res publica” in his studies®. Unless the coryphaei of today themselves
“run ahead” in the studying the posed question. The fact that O. V. Kharkhordin correlates the term “res publica”, both in the
above and in many other legal provisions, with the designation not of the “state”, in the proper sense of the word, but of its real
rights, does not change the legal meaning of references on the formula “rei publicae causa™'. It seems to be fully disclosed
in the previous publications of the Russian scholar, where this kind of system of recusal of legal claims is recognized by the
author as a weighty premise in order to ask the question about the interpretation of the concept “res publica” to clarify its real
essence. After all, the solution of this problem would prevent, as one can understand other statements by O. V. Kharkhordin on
this subject, unconvincing interpretations of the concept “res publica”, even if R. Stark’s opinion is meant?. However, in reality,
the “investigation” of the case comes to the end with the ambiguous statement that, due to its frequent use, the legal argument
in question has served as a “sloganeering” since the late Roman Republic®. In his turn, A. Kaldellis, who, having barely heard
the “echo” of the ancient Roman term “rei publicae causa”, hurries to reproduce the corresponding statement, as if equally
proclaiming the catchword: “This echoes the ancient Roman rei publicae causa”)?.

In any case, this term, for the reasons indicated above, was widely used in Roman and early Byzantine law, where
it is especially often found in the “Digests” and the Code of Justinian. There this word usage, together with the lexises
accompanying it, forms more than 40 variations of the expression, served for the mentioned justification. It is significant that
the contextual word usage of direct receptions and transliterations of the concept “rei publicae causa’, together with the
distinctions of their written forms, increase their differentiation to 55 variants (APPENDIX 2). They, with two exceptions, as the
textual search system of the ES “Byzantine law and acts” proves, are not repeated in subsequent compilations and, in fact,
acquire a purely individual character.

Thus, 19 identified varieties of direct receptions and transliterations of the concept “rei publicae causa” are represented
in 57 entries in the texts. These borrowings of the ascertained term are dispersed in three sections of Theophilus Antecessor’s
“Paraphrases of Institutions”, 30 sections of the Scholia in “Libros Basilicorum” and three sections of the Scholia to the
“Ecloga Basilicorum”, as well as some other compilations, as it was said. Information about them is currently being refined,
and therefore, in generalizing their consideration, of course, one cannot be satisfied only with statistical data. It is much
more important to characterize the revealed direct receptions and transliterations of the concept “rei publicae causa” in the
thematic plan. Examing the content of the named concept from a given angle, it is impossible to give its plain definition, but
the thematic analysis allows to clarify the nature of the use of the concept “rei publicae causa” and determine its semantic
connotations in relation to the identified direct receptions and transliterations. Their content is predetermined by the conduct
of public and state affairs, which implies, in particular, the “absence” of the defendant in court for a number of reasons,
including trips outside the “state”, so to say, “on state affairs” (“absentia rei publicae causa”)?®. Thematically, the distribution

6 Theophili Antecessoris Paraphrasis Institutionum.

7" Ecloga Basilicorum.

18 Meijjering R. Popikai dywyoi; Burgmann L. Das Lexicon abon.

19 Forinstance, see: Williams R. S. Rei Publicae causa. P. 25-38. Also see: Lyasse E. Le rapports. P. 580-605, esp. 597, n. 57. P. 594.

20 Stark R. Res Publica. Additions of 1966. P. 261; Drexler H. Res Publica. In:. Drexler, H. Res Publica. History of the concept. P. 138-139.
As to publications of the translations of their works see, for example: Stark R. Res Publica Res Publica. History of the concept; Suerbaum V.
Cicero: De re publica; and some others.

21 Kharkhordin, O. V. Republic. Full version. P. 34-35; Idem. Why “RES PUBLICA” is not a State. P. 240-241, esp. 240, n. 82; Ibid. P. 168
169, esp. 168, n. 26.

22 gee: Kharkhordin O. V. Was RES PUBLICA a thing? 2007. P. 104; Idem. Was RES PUBLICA a thing? 2009. P. 54.

23 Cwm.: Kharkhordin O. Chapter Six. Res Publica and Res Publicae. P. 241-242 etc., 254, 256.

24 Cwm.: Kaldellis A. The Byzantine Republic. P. 51.

%5 See: Khvostov V. M. The system of Roman law. Family law. Inheritance law. Lecture notes, 1900. P. 45, 47, 53, 105; Idem. The system of
Roman law. Family law. Inheritance law., 1909. P. 47, 49-50, 56, 112; Efimov, V. V. Dogma of Roman law. P. 585; Grimm D. D. Lectures on
the dogma of Roman law, 1916. P. 392; Idem. Grimm, D. D. Lectures on the dogma of Roman law, 1919. P. 267; Idem. Grimm D. D. Lectures
on the dogma of Roman law, 2003. P. 476.
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of the identified receptions and transliterations to some, obviously insignificant, degree coincides with the distribution of
the concept “molreia”; but in comparison with it, the problem-thematic orientation of the identified direct receptions and
terms, that act as a lexical correspondence to the concept “rei publicae causa”, is undoubtedly differed in a rather narrow
range. This is firstly, evidenced by the appellations of the titles of the so named “Libri Basilici” and other compilations, which
condition the connotation of the used concept “rei publicae causa” mainly by the functions of the “state”. The representatives
of government had the authorities to regulate the property relations of the population, its production and economic activity,
in particular, trade, the resolution of property quarrels at the level of administrative control by the middle and lower levels
of the bureaucracy and the court instances. It was their work that became the basis for scholiasts to resort to receptions
and transliterations of the concept “rei publicae causa” in relation to the content of 17 titles the “Libri Basilici” and other
compilations.

In this regard, for the general characterization of direct receptions and transliterations of the concept “rei publicae
causa’”, it is also important to identify the relationship between sections of compilations. This problem in one or another
way touches, of course, on Theophilus Antecessor’s “Paraphrases of Institutions”, which are closely related to Justinian’s
“Institutions”. However, first of all, the raised question is connected with the “Libri Basilici” and their correlation with the
prototypes in the Justinian legislation, mainly, as it turns out in the course of comparisons, with the “Digests” and the Code of
Justinian. Summarizing the represented observations on the identified direct receptions and transliterations of the concept
“res publica” in medieval Byzantine law, it is necessary to repeat: they come to one widely used legal term “rei publicae
causa”, which aroused the keen professional interest of lawyers, apparently well aware of the scope of this legal formula in
litigation for a some actional claims.

Theophili antecessoris “Paraphrasis Institutionum”

A special place among the made observations on the receptions of the term “rei publicae causa” is occupied by
Theophilus Antecessor’s “Paraphrase of Institutions”, and not only because the indicated lexical units are represented as
direct borrowings, which, by their nature, have a general cultural meaning. And if the assumption is correct that the lectures
of Theophilus Antecessor were restored by his students?, then the first confirmation of it is an incorrect form of transcription
of very many receptions of Latin terminology. To some extent, this problem also concerns the term “rei publicae causa”.
It should be emphasized, that its receptions, totaling 10 enters in the text, are included in the lexical composition of not
scholia, but this very monument of legal thought. Here the receptions are concentrated, as is was noted, in three sections
and represent only one variant of the direct Latin transcription of terminological word usage in the form “reipublicae causa”.
Sometimes this is accompanied by inclusions of other transliterations in the Greek translation of the text. Thus there are
seven quotations, that include this reception in the section “De exusationibus” of Theophilus Antecessor’s “Paraphrases of
Institutions” (TAI.I.25.02):

(1) “ot reipublicae causa dmdvteg excusatefiontai kndepoviag”;

(2) “év 1d peta&d reipublicae causa dmodnunoog ypfjtor uév excusationi”;

(3) “tmeot reipublicae causa”;

(4) “Omootpéyac 58 ovtog éx Tiig reipublicae causa dmodnuiog 00éme droBdihetar Té Tig Emtpomiic Bapel’;

(5) “10 yap 100 éviavtod Sidotnpa Toig YmooTpéyaoty Gmo Thg reipublicae causa dmodnpiog Sidotar TpoOg excusationa Hvika Tig €l
véav Kaletrol kndepoviav”;

(6) “&i pév énitpomog MV reipublicae causa Grodnuion”;

(7) “ei 8& ) v Emitpomoc reipublicae causa Gmodn Mo, £1T0 HTOCTPEYE, HETH & TV DTOCTPoENY KANO® &mi kndepoviay ...”.

This section (TAI.I.25.02) is an extended paraphrase of the corresponding section of Justinian’s “Institutions” (1J.1.25.02),

noow

where three quotations are used, which include the term “rei publicae causa”: “qui rei publicae causa absunt”; “deinde rei
publicae causa abesse coeperunt”; “quatenus rei publicae causa absunt”.

Along with that, the text of the section “De actionibus” (TALIV.06.05) in Theophilus Antecessor’s “Paraphrases of
Institutions” includes one quotation, which goes into particulars of the law enforcement concerning the procedures, stipulated
by the term “reipublicae causa”: “ av yap Tig veudpevog to £uov mpdypa bona fide év @ petal&d reipublicae causa dmodnuron, olov St
npeoPeiav, fi kal V10 TOVG ToAgpioVg YévnTaL, Kai &v T petad, &v dom 0 pév dmodnpel 0 8¢ mopd Toig molepiolg €otiv, 0 Tiig usucapionos
nepaodf] xpovog, VTOGTPEYMOL 8¢ O HEv €k Tiig amodnpiog, 0 8¢ ToLg ToAepiovg Sapvydv, EEgotiv Epol @ deomodty elow Eviavtod petd
THY adTdv vIooTpoeiv Gvamtvydeiong fitol dvartpomeiong tijg usucapionos kwijoot thv in rem”. This section (TAILIV.06.05) is an
extended paraphrase of the corresponding section of Justinian’s Institutions (1J.IV.06.05), that uses three quotations with

the term “rei publicae causa”: “qui rei publicae causa absunt”; “deinde rei publicae causa abesse coeperunt”; “quatenus
rei publicae causa absunt”. To what has been said, the text of the section “De his per quos agere possumus” (TALIV.10)

% See: Dozhdev D. V., Silvestrova E. V. Corpus luris Civilis. P. 159; Petrov A. V. Development of the doctrine of limited real rights to real
estate in Byzantine jurisprudence after the codification of Justinian. P. 153.
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Theophilos antecessor’s “Paraphrases of Institutions” needs to be added, which contains two quotations using the direct
reception “reipublicae causa”, namely quotation 9: “ei cuvépn tvog Tdv Gvtav mapd tolg mokepiolg 1 reipublicae causa drodnpodviav
mphypata Khamivar, kivelv tov Bovddpevov v furti dyoyiv”; and quotation 10: “bmootf] 68 oltog Khomiy épod dvrog mapd Toig
mohepiong A reipublicae causa dmdvtog”. This section itself (TALIV.10) is corresponded to an extended paraphrase of the section
of Justinian’s “Institutions” (1J.IV.06.Pr.). There is only one quotation here, which includes the term “rei publicae causa”: “qui
apud hostes essent aut rei publicae causa abessent quive in eorum cuius tutela essent”. This observations need, of course,
to be compared with the general patterns, that are revealed in consideration of such compilations as the “Libri Basilici” and
the Scholia to them.

“Librorum Basilicorum LX”

As to the “Libri Basilici”, a significant part of their articles, considered with regard to the distribution of receptions and
transliterations of the term “rei publicae causa” in Greek compilations, is represented at abbreviated invariants of the relevant
sections in the monuments of Justinian legislation, first of all, as be already noted, the “Digests” and the Code of Justinian.
Indeed, no direct receptions and transliterations of the concept “res publica” or the term “rei publicae causa” are found in the
“Libri Basilici” themselves! However, some sections of them include, it should not be forgotten, other than “rolteio”, Greek
lexical expressions, which replace receptions and transliterations of the indicated terms in the text. As an indispensable
argument, it is permissible to refer to one of the articles of the “Libri Basilici” (B.A.XXI11.03.017) in the title “On Interest, Fruits,
Things” etc. (“Tlepi tokmv kai kaprdv Kol Tpaypdrev kai tdong mpocnkng kot dnepbésemc”), which is an abbreviated paraphrase of
the corresponding digest (D.XXI1.01.007) in a analogous title (D.XXI1.01.007) of “Digest” (D.XXI1.01.007). There, in particular,
significant terms are used, for example, “ex administratione rerum civitatum” (D.XXI1.01.007.07) and “usuras rei publicae”
(D.XXI1.01.007.08), which should be considered as lexical prototypes terminology of the “Libri Basilici”. However, here the
first of the Latin terms is replaced by a metaphorical, in this case, expression “oi o mohtika doikioaveg” (B.AXXIN1.03.017.07),
the second one is completely omitted (B.A.XXI11.03.017.08). And the provision of the prototype, which includes the discussed
term, “qui quod rei publicae causa afuit vel ex alia causa iusta impeditus” (D.XXI1.01.007.03) in the corresponding section of
the “Libri Basilici” (B.A.XXI11.03.017.03), does not correspond fully to the clearly incomplete equivalent word-combination
“Onuocia ypeio”: “to ameivar d1 dnpociay ypeiov Kai Tavtav TdV € aitiog dloyov dmokabiotapévav”.

In its turn the attention is required to the articles of the first title of 38th books of the “Libri Basilici” (B.A.XXXVIII.01),
that is, the title “On the avoidance or justified (plausible) release of the tutor and curators” (“Tlepi dmoguyijg fiyovv dmoAvoeng
gOAOYOL émitpémov kai kovpatdpwy”), which corresponds to the first title of 27th book of the “Digest”, “De excusationibus”
(“On the release [from the duties of tutelage]”) (D.XXVII.01). In particular, a comparison of the articles of the “Libri Basilici”
(B.A.XXXVII1.01.010) and the “Digest” (D.XXVII.01.010), which, at first glance, does not give grounds for conclusions about
direct lexical borrowing in the indicated section of the “Libri Basilici”, because it is just represented as a paraphrase of the
prototype, which nevertheless includes a quote that does not agree well with the text of the digest: “0 6w dnpociav danolebpeic
aitiav” (B.AXXXVIIL01.010.Pr.), id est another invariant of the translation of the studied Latin concept. At the same time, it
must be emphasized that the text of the similar section of the “Digest”, being reproduced mainly in Greek, contains three
terminological expressions of the type “fj dnpooia ypeia”: one of them, which is accompanied by an indication of belonging to
the “Roman people” (dpov Popaiov), is used in the introduction to this digest (D.XXVII.01.010.Pr.), the other two follow that
in the first section (D.XXVI.01.010.01). It must be particularly noted the Greek quotation “dnposiov &vika npdypatog drednpovy”
(D.XXVII.01.010.02). The first three expressions can be interpreted as the Greek invariant of the Latin concept “res publica”,
and behind the last citation there is undoubtedly the term under study in the variant “rei publicae causa afuisse”.

The observations, made above, prompt to specifically recall the concept “t0 mpdypa dnpociov”, which — and this is
recognized by experts regardless of the differences in their interpretation of the term “res publica” — replaced the Latin
prototype?”. Substitutions by such Greek lexical correspondence of the term “res publica” in the “Libri Basilici”, despite the
fact that literal samples of a replacement in kind are not quite adequate, are systematically found in translations of the concept
“rei publicae causa”, say: “péliet 1o mpdypa dnpodctov dkev Emt moldv xpovov amodnueiv”, literally: “the forced because of public
thing is going to leave for a long time” (B.A.X11.01.016) - “qui rei publicae causa diu et invitus sit afuturus” (D.XVI1.02.016.Pr.).
The terminological substitution is just as clearly indicated in the comparison of the quotations of the “Libri Basilici” and the
“Digest”: “oi ... dmovteg Sud mpdlypo dnpoctov kai o un duvdpevol EMOeV”, literally: “the ... absent due to public thing and unable
to come” (B.A.XXI.01.007) — “qui cum magistrate rei publicae causa absunt vel quibus venire non licet” (D.XXI1.05.008). It
is also specified in the corresponding scholium to the “Libri Basilici” (B.B.XXI.01.007.Pa.001): “... oi petd twvog péi movPrikoe
Kadoo, AmOMUTAVOLEVOL 0DTE 01 Taparyevécal un EEeoTty BxovTeg ..."

Along with this, the article of the “Libri Basilici” (B.A.XXXVII.01.040) should be noted. It presents a paraphrase of the
relevant digest (D.XXVII.01.041), where section (D.XXVI.01.041.02) includes the studied term, namely the quotation “res
publica causa absunt”. In response to this, in particular, the section (B.A.XXXVII.01.040.02) contains the Greek lexical
correspondence to the Latin term in the citation: “oi cuvedpot tdv 1 dnpodcov mpdypae amoviwv ...", literally: “Assessors, absent

27 See: Audier S. Les Théories, 7; Kaldellis A. The Byzantine Republic, 43-44.
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because of official thing...”. The scholium to the “Libri Basilici” (B.B.XXXVIII.01.040.Pb.001), including additional clarifications
to the corresponding section of the “Libri Basilici” (B.A.XXXVIII.01.040.02), contains a quotation with a Latin reception “oi
... obvedpot kai reipublicaecaiisa dnsival”. It serves as an additional confirmation of the Latin and Greek lexical-terminological
correspondence.

The principle of lexical replacement of the term “rei publica causa” is implemented in a similar way in a number of
subsequent articles “Libri Basilici”. So, in one of them, in its initial section, two quotations are represented in two variants
of lexical substitution, namely “S1 Snpéctov mpdypo” 1 “diix mpdyua dnuoésiov”. They underlie the relevant citations: “4f 6oov un
amodnuel dw dnpoctov mpdypa ...”, literally: “because itis notabsentdue to public thing ...” (B.A.XXXVIII.01.044.Pr.) —“quoad rei
publicae causa non abierit ..."” (D.XXVII.01.045.Pr.); “¢av ap&apevog dtotkeilv amolewpdi] it mpdypa dnpodowov”, literally: “if the one
who was left to govern public thing” (B.A.XXXVIII.01.044.Pr.) — “deinde rei publicae causa abesse” (D.XXVII.01.045.Pr.). And
in the first section of the same article of the “Libri Basilic”, the quotation, partially repeating the previous one, is based on the
second invariant of the lexical replacement of the prototype: “éav dmnoAewpdi] 1 mpdypo dnpoctov ...” (B.AXXXVII.01.044.01) —
“cum rei publicae causa abierit ...” (D.XXVII.01.045.01). The cited examples, it must be said, find their explanation in the
scholia to this article of the “Libri Basilici” (B.B.XXXVIII.01.044), which, in view of their special originality, so as not to be
repeated, will be considered in more details later.

Even more demonstrative maxim “ & mpdypo Snpocwov amodnpie ...” literally: “absence due to public thing”)
(B.AXXXVII.01.047) — “...qui rei publicae causa aberat ...” (CJ.V.36.001.Pr.). Here, as well as in the previous examples,
it is quite appropriate to draw on the information of the scholia to the “Libri Basilici” (B.B.XXXVIIl.01.047.Pb.001), that was
created, of course, with a good knowledge of the issue. It, despite the fact that it is a short replica, includes a quotation with
Greek transliteration “tod dmodnpodvrog reipublicae caiisa maveton Tig Stowkioems”. And this scholium reinforces the fact of Latin
and Greek lexical-terminological correspondence.

A similar situation with the reproduction of the term under studying is found in the following example, say: “0 61 mpdypo
muoctlov pélmv amoreldoivor 6¢eiiel Eavtov dmordoon uéypt 1o kapod g Exdnuiog” (literally: “those who are going to leave
because of public thing must be released [from duties of tutelage] until the time of staying outside”) (B.A.XXXVIII.01.079) —
“qui tutores vel curatores dati rei publicae causa afuturi sunt, ad tempus se excusare debent a tutela ...” (CJ.V.64.001.Pr.).
Shifting the content of the Code of Justinian, the scholiast puts a logical emphasis on the terms of fulfillment of “public thing”.
But in conditions of using the reception of the Latin concept itself, it is important to note that it turns into a mixed Latin-Greek
transliteration: “1o dnoleipBijvan adtov reipublicae kadoa” (B.B.XXXVII.01.079.Pb.002).

Equally, any other sample, where as a sample of translation with the replacement of the required term, that is in view of
the attempt of the medieval translator to follow the original in the reproduction of terminology indirectly, any other sentence
appears, where, instead of the Latin reception of the term “rei publicae causa”, its Greek lexical substitution like “mpdypo
dnuootov” is contained in the appropriate phrase (on the assumption of B.A.XLVII1.05.005.Pr. — D.XL.07.004.Pr.). At the same
time, now there is no need to appeal to the Scholia to the “Libri Basilici”, which in one way or another contained terminological
arguments in favor of the substitution made by the translators of the “Libri Basilici”. The foregoing is quite equivalent to one
of the subsequent articles of the “Libri Basilici”. It, being an abbreviated paraphrase of the corresponding digest, in which the
required terminology was used twice, reproduces the lexical correspondence to the sustituted Latin expressions in the original
form. Here, in fact, along with the indicated word combination, one more lexical substitution is conjugated: “rpdypazog dnposiov
aitig aneleiptn” (literally: “due to public thing is left”). In this context, the translator put a logical emphasis on the motivation
for the absence “because of official reasons”, as if thereby trying to integrate the abbreviated information of the prototype
(B.A.LX.23.006 — D.XLVII.12.006) into one quotation. However it is demonstrative that a similar formula with a logical emphasis
on the motivation for the absence “due to reason of public need” of officials, who are exempted from prosecution on this
basis, was used in one of the subsequent articles of the “Libri Basilici”: “oi mpdypatog dnposiov aitig ad0Amg dmolpmovopevor” in
accordance with the content of the relevant section the “Digest” (B.A.LX.34.012.Pr. — D.XLVIII.02.012.Pr.).

Attention to itself requires, which must certainly be said, also the provision of article 16 of the “Libri Basilici” in 37 title
of 60 books, dedicated to the Law of Julius on adultery (18 B. C.)%. The first section of this article (B.A.LX.37.016.01) offers
essentially another invariant of the Greek lexical correspondence to the term “rei publicae causa” as part of a quotation: “o
430 mg ammv Tpdypatog dnpociov xapwv év £tépa Emapyia ob katnyopeitar’. This article of the “Libri Basilici” itself (B.A.LX.37.016)
is an abbreviated paraphrase of the corresponding digest (D.XLVIII.05.016(15)). The named Latin term is included in three
sections of this composition. In the first section of this digest (D.XLVIII.05.016(15).01) the requided term is repeated twice,
first in the context of the quotation, borrowed from the Law of Julius on adultery (Chapter 7), and then in the explanations
to this law: “... absentem rei publicae causa inter reos refferi”. The term “rei publicae causa” is also introduced in the next,
second section of this digest, which contains explanations for the previous section, including the citation: “rei publicae causa
abesset” (D.XLVIII.05.016(15).02). Alongside with that, the studied term is reproduced in the fourth section of the specified
digest as part of lengthy explanations: “...qui in alia provincia rei publicae causa absunt, quam in ea in qua deferentur”
(D.XLVIII.05.016(15).04). For the rest, it is necessary to take into account the fact, that formally corresponding section in
the article of the “Libri Basilici” (B.A.LX.37.016.04) according to the publication of H. J. Scheltema and his colleagues, has

2 Tiraspolsky, G. A. Roman laws. (Pre-Justinian era). Dictionary-reference book. P. 89.
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been moved to the place of the second one, and the latter, in its turn, was withdrawn from this article. All this makes it difficult
to resolve the issue of correlation between the specified section of the “Libri Basilici” and their prototype. However, the
described nuances do not raise doubts about the reliability of the lexical correspondence of the studied Latin and Greek
terminology.

In a word, the some examples of those variants of translations are given in contexts, which included the concept “t0
mpdypo dnuoctov” as a lexical correspondence to the studied Latin term “rei publicae causa”. They undoubtedly indicate, that
the creators of the “Libri Basilici” sought for preservation, to a certain extent, of terminological accuracy. Truth to tell, the
translators of the “Libri Basilici” did not always follow their intentions consistently. In the most translations the indicated Greek
word usage or any other combination, equivalent to the term “rei publicae causa”, was missing. It can also be hardily asserted
that in both versions, the made translations clearly prove, that they are not always adequate enough. These translations,
usually made at the level of paraphrases, only remotely resembled the text of the prototype. Quite obviously, it was this
circumstance that became the motive for subsequent generations of commentators and scholiasts to clarify and interpret the
text of the “Libri Basilici”. Anticipating the subsequent analysis, it is simultaneously permissible to state, that the interpreters of
the “Libri Basilici” undoubtedly referred to their prototypes, namely the legislation of Justinian, and the terminology, contained
there, including the studying term “rei publicae causa”.

Scholia in “Librorum Basilicorum LX”

The reviewed texts of the “Libri Basilici” convince of the need for a more careful attitude to the reproduction of
translations of the term “rei publicae causa” in mediaeval Byzantine scholia and compilations. Their characterization,
of course, presupposes a discussion of examples of scholia and compilations, including quotations with receptions and
transliterations of the term “rei publicae causa’, first of all, the Scholia to the “Libri Basilici”. They include 39 invariants of the
transliterations of cited there Latin concept, that is, they contain the most of these samples and allow the best way to reveal
the systemic interconnection of these receptions and transliterations with the content of the Byzantine legislation. It should
immediately be pointed out, that the phraseological correlation of the majority of the Scholia to the “Libri Basilici” with the
texts of the corresponding sections of the the “Libri Basilici” itself is established in terms of their content, especially lexical
and conceptual and terminological composition. At the same time it is noted, with a certain degree of approximation, the
correlation of the texts of the “Libri Basilici” and the Scholia to them between themselves and with their prototypes.

As an instance of the described approach, it would like to adduce two scholia, the content of which refers to one article
of the “Libri Basilici”, dedicated to the “koinonia” (“‘community”) and its dissolution (B.A.XI1.01.014). This article is represented
as an abbreviated paraphrase, which is based on the presentation of three digests at once (D.XVI1.02.014; D.XVI1.02.015;
D.XVI1.02.016). In other words, the specified article the “Libri Basilici” is obviously an ambiguous transposition of the materials
of the “Digest”, which is based on an extremely complex scheme for arrangement at the translation of the prototype text.
Following its content, the translators of the “Libri Basilici”, despite of all abbreviations and simplifications, could not but
convey, if it may say so in this case, the “key words” of the mentioned digests. Among these was the concept “‘common
property” or “communis res” of the prototype, borrowed in the form of the Greek lexical substitution “10 xowov mpaypa” from
the first digest (D.XVI1.02.014). And the Greek transliterations of the term “rei publicae causa” in the quotation “rei publicae
causa diu et invitus sit afuturus”, gleaned from the third digest (D.XVII.02.016.Pr.), along with other lexico-terminological
correspondences, can only be found in the mentioned scholia, which more fully, than the text of the article of the “Libri
Basilici”, integrated the information of the prototype (B.B.XI1.01.014.Ca.001; B.B.XI1.01.014.Ca.002). First of all, this refers
to the first of the scholia. It seems to be an extensive transposition of these digests, and supplementing the content of the
considered article in a variety of transliterated Latin concepts, it contains a lengthy quotation, associated with the required
term: “ag peimovPhikae kadoo PEMA®V Amodnuelv Gkov kol Toddv Emévey Tf) dmodnpie pédkav xpévov”. The second scholium,
although, like the first, also contains both the “key word” (“10 xowov apdyua’), and the corresponding citation (“petmovphixae
Kadoo pélAeL Eml moAvv amodnpelv”), is more modest in size, but much closer in its lexical composition corresponds to the text
of the article of the “Libri Basilici”, than the first scholium.

In fact, the textual coincidences of the texts of the “Libri Basilici” and the Scholia to them, as a rule, are extremely rare.
The Scholia to the “Libri Basilici” in many cases, if not mostly, with a few exceptions, being paraphrases of the corresponding
monuments of Justinian’s legislation, rely on the provisions, borrowed from there. And therefore the indirect references
to them or direct quotations, although not always accurate, are not seldom in scholia. They also contain conceptual and
terminological receptions and transliterations, which serve not only as indisputable evidence of the direct appeal of mediaeval
scholiasts to the legal heritage of the early Byzantine period: many similar borrowings play role as additional arguments in the
clarifications of the text of the “Libri Basilici”. In this regard one cannot pass by the scholia to, which contain almost unique
quotations (for example, quotation 12 and 13) with a direct reception of legism “rei publicae causa”. Such is quotation 12,
where the said term is reproduced in the form “reipublicae de causa” (B.B.VII.01.001.V0.037). This scholium, it must be said,
includes two quotations: one with Greek transliteration “dmav pét movBiucar kadoo kotedikdobn” (quotation 11) and the second
(quotation 12) with the Latin reception. They, neither Greek nor Latin invariants, find lexical confirmation in the corresponding
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sections in the “Libri Basilici” (B.A.VII1.01.001) or the “Digest” (D.111.01.001). The article of the “Libri Basilici” (B.A.VIII.01.001)
represents an abbreviated paraphrase of the corresponding section of the “Digest” (D.111.01.001). In its turn the scholium to
the “Libri Basilici” (B.B.VII.01.001.V0.037), based, judging by its content, relating to the restoration of the property rights
of a minor and a mentally ill person, on the last sections of the mentioned digest (D.I11.01.001.10,11), is corresponded, in
all likelihood, with the last sections of the indicated article of the “Libri Basilici” (B.A.VII1.01.001.10,11). But all this does not
prevent the compiler to recall, albeit reproduced in an inaccurate form, an additional legal argument.

Then, what has been said, directly concerns the translations of the “Libri Basilici”. They are due to the use of the term
“rei publicae causa” in the prototype, regardless whether the Greek translation contains any lexical correspondences or not.
This is quite reliably confirmed by two scholia to the already reviewed article of the “Libri Basilici” regarding the use of the
Greek lexical substitution of the named Latin term there “mpaypa dnpoowov” (B.A.XI1.01.014). Turning again to the content of
this article, it should be noted, on the one hand, that it is conditioned by the same theme as the previous example, namely
the title on “koinonia”. On the other hand, briefly touching on the problem of “koinonia”, this article is represented as an
abbreviated paraphrase of the initial section of the corresponding digest, where the required terminology is brought to the
fore (D.XVII.02.016.Pr.). Since in the article of the “Libri Basilici” its translator used Greek lexical substitution, the compilers
of the two mentioned scholia, without touching on the issue of “koinonia” at all, focused precisely on revealing the essence of
the term “rei publicae causa”, transmitted here in Greek transliteration: “od Aéyopev yap dmeivar peimovPhrikoe kadoo Todg i Kol
avaykny, GAAa 10 képdog dtov dmdvtog” (B.B.XI1.01.016.Ca.001); “... &xi modhdv ypdvov pékety avtov dmopmavesdon peumovPhikoe
Kodoa, kai py nitndeg v towwtny anelbelv dmodnuiov” (B.B.XI1.01.016.Ca.002). As can be seen, both scholia are extremely
brief and their main content is reduced to an explanation of the term, indicated in them. However, each of the compilers of
these scholia uses their own words and expressions to solve the set task, and ultimately terminology, which turns both these
two scholia, and the article of the “Libri Basilici”, to which they are attached, into the sentences, completely different from
each other. Thus, the reproduction of the receptions and transliterations of the term “rei publicae causa” in the Scholia to
the “Libri Basilici” comes to the forefront in the studying the causal motivation of the medieval interpreter of the texts of the
“Libri Basilici” to follow the prototype in an effort to express the exact meaning of the commented text, as this is shown on
the examples of the comparisons, which have already made concerning the texts of the “Digest”, the “Libri Basilici” and the
Scholia to them (for instance: D.XXI.05.008 — B.A.XXI.01.007 — B.B.XXI.01.007.Pa.001). Many specific examples of such
receptions are of special interest. But from their general range, now it has occasion to confine itself to individual examples of
the use of receptions and transliterations of the specified term, which, from the point of view of the author of these lines, are
of particular significance for the generalizing characteristics of this kind of borrowings.

In this series of samples of particular interest, it would like to return to the evidence of scholia, related to the articles
of the section of the “Libri Basilici” (B.A.XXXVIII.01), corresponding to the first title of 27 books of the “Digest”. They, as it
has already been shown, deal with the issue of releasing from obligations of the tutelage and consider examples, related
to the named procedures. In addition to them it should be kept in mind that the content of the lexical and terminological
correspondences in the sections, related to the indicated titles, is also mediated by the data of scholia (D.XXVII.01.041 —
B.AXXXVIIL0O1.040 — B.B.XXXVII.01.040.Pb.001; D.XXVI.01.045 — B.AXXXVII.01.044 — B.B.XXXVIII.01.044;
CJ.V.36.001 — B.AXXXVIII.01.047 — B.B.XXXVIII.01.047.Pb.001; B.AXXXVINI.01.079 — CJ.V.64.001 — B.B.XXXVIII.01.079.
Pb.002). At the same time it is possible to refer once again to the comparison of sections 10 of the digest (D.XXVI1.01.010)
and the corresponding article of the “Libri Basilici” (B.A.XXXVII.01.010). The scholium to it (B.B.XXXVII.01.010.Pb.006),
judging by its content, is supplemented by information from the last section of the digest (D.XXVII.01.010.08). Here are
fairly lengthy judgments about the attendant circumstances of the claims, formulated in the “Libri Basilici”, which include two
quotations with the studying borrowing: one is given in Greek transliteration: “drav pét movfkar kadoo kateducdodn”’, and the
second is represented as a partially distorted Latin reception: “oi péAhovteg dmodnpeiv reipublicae causa transmare”. At that, the
digest itself (D.XXVII.01.010), it is worth to recall repeatedly, is presented mainly in Greek.

In this regard, one should also refer afresh to the digest (D.XXVI.01.045) and its correspondence in the “Libri Basilici”
(B.AXXXVIII.01.044). And the matter is not only that the use of receptions and transliterations of the term “rei publicae causa”
inthe first scholium to the indicated section of the “Libri Basilici” (B.B.XXXVIII.01.044.Pb.001), one way or another, is motivated
by the systematic absence of an appointed tutor in view of the fulfillment “state affairs” (“ob absentia rei publicae causa” —
“dua v Omép TV dnpocimv Ekdnuiav”). The undeniable originality is given to the content of this scholium by the accompanying
nuances of the multiple use of the term “rei publicae causa” in the indicated section of the “Digest” and, accordingly, its
mixed Latin-Greek transliteration in the studying scholium. In particular, the starting section of this digest (D.XXVII.01.045.Pr.)
includes a double mention of the named term and, in one case, a kind of rephrasing, one might say, an ellipsis, however, with
the omission of a meaningful word and the transfer of logical stress to the previous word: “absentiam ob publicam causam”.
In the considered scholium (B.B.XXXVII.01.044.Pb.001) there are six quotations, including transliterations of the term
“rei publicae causa”, the first three are correlated with this part of the digest (D.XXVII.01.045.Pr.). At that third quotation is
corresponded to the described figure of speech as full reproduction of the received term: “npo tijg reipublicae kodoa dmodnping”.
And three more citations of the studying scholium can be correlated with three usages of the term “rei publicae causa”
in the subsequent section “Digest” (D.XXVII.01.045.01). Along with this, it should also be noted the transliteration of the
named term in the second scholium to the same article of the “Libri Basilici” (B.B.XXXVIII.01.044.Pb.002). Here its main idea
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regarding the function of a tutor, who leaves his native land, is expressed with immutable frankness: “if was left for government
needs” (“el 8¢ dmolewpOf} Sia dnpooiav ypeiov”). At the same time this scholium includes a quotation with a transliteration of the
studying term (“w| dmolumdveron peimovPhikae kadoa’), which is completely identical to the first quotation in the first scholium
(B.B.XXXVIII.01.044.Pb.002). And this unique coincidence — the publishers of the Scholia to the “Libri Basilici” attribute it to
the pen of a scholiast, it was Cyril — could give food for thought about the correspondence of these receptions to the text of
the prototype. The author of these lines leaves the solution of this task to the discretion of specialists.

Against the background of the considered examples, any other receptions and transliterations of the term “rei publicae
causa” inthe Scholia to “Libri Basilici” also convince, that their authors sought to clarify and correctthe texts of the “Libri Basilici”
themselves, where instead of the receptions of the specified term, the Greek lexical correspondences were almost usually
used, one might say, as “mpaypo dnpociov” and others, with associated phraseology, that replaced the original terminology (for
instance: B.B.XLVIII.05.005.Pc.001 — B.A.XLVIII.05.005.Pr. — D.XL.07.004.Pr.). Undoubtedly, there were different solutions
every time in each such case. Let’s say, the first scholia to the already reviewed article of the “Libri Basilici” (B.A.LX.23.006),
where the logical emphasis is shifted to the motivation of absence “due to official needs”, seemed to integrate two quotations,
containing a transliteration of the term “rei publicae causa”. In this scholium, only one terminological parallel is revealed in
comparison with the text of the prototype, which thus, presumably, supplemented the abbreviated text of the indicated article
of the “Libri Basilici” (B.B.LX.23.006.Pe.001 — D.XLVII.12.006). The second scholium to the said article of the “Libri Basilici”,
being essentially close to the text of the prototype by its transposition, like it, anyway offered two quotations, containing
transliterations of the required Latin term. Due to this, the second scholium clarified the text of the corresponding article of
the “Libri Basilici” in comparison with the prototype (B.A.LX.23.006 — B.B.LX.23.006.Pe.002 — D.XLVII.12.006). In the same
way another reviewed article of the “Libri Basilici” with a logical emphasis on the causal motivation of the absence of officials
(B.A.LX.34.012.Pr.) is accompanied by scholium, the compiler of which, relying on the content of the corresponding section
of the digest with a single citation of the required terminology, considers, that it is necessary to strengthen his explanations
exactly on this matter. And therefore, the scholiast, translating the content of the corresponding section of the digest in his
own way, twice quotes the term “rei publicae causa”: the first time the commentator resorts to Latin reception, and the second
time he uses a mixed Latin-Greek transliteration (B.B.LX.34.012.Pe.005 — D.XLVIII.02.012.Pr.).

The section of the article of the “Libri Basilici”, formerly attracted special attention, offered another invariant of the
use of the Greek lexical correspondence to the term “rei publicae causa”, namely “6 486 g dnav Tpdypatog dnuociov yapv”
(B.A.LX.37.016.01). Then among the scholia to the corresponding article of the “Libri Basilici” there are at least two, that
may be puzzling due to the permutations of certain provisions in comparison with the digest D.XLVIII.05.016(15), which are
identified in the article of the “Libri Basilici” (B.A.LX.37.016). In particular, the scholium to of the “Libri Basilici”, which contains
a quotation with the Greek transliteration of the term “rei publicae causa”: “év Trokig peinovPhikoe kodoo” (B.B.LX.37.016.
Pe.004), may be correlated with the above indicated section of the “Libri Basilici” (B.A.LX.37.016.01). In itself the law
enforcement of the provisions of the “Digest”, concerning the term “rei publicae causa”, is explained in three sections of
the digest (D.XLVIII.05.016(15).01; D.XLVIII.05.016(15).02; D.XLVIII.05.016(15).04). The probability of a different correlation
between scholium 4 and the sections of the article of the “Libri Basilici” is indirectly indicated by the content of the second
scholium to this article, which contains a question about the malicious use of the procedure “rei publicae causa”. The
reference to the terminological expression “sine detrectione” (literally: “without refusal”) in sections 1 and 2 of the digest
suggests a deliberate rejection of the prosecution through the procedure “rei publicae causa”. This procedure, or even
its application, phraseologically expressed in the digest as the fulfillment of duties in favor of the state: “dum rei publicae
operatur” (D.XLVIII.05.016(15.01)), in the second scholium was designated by means of the Greek lexical correspondence:
“... peTd 1O TAnpdoan TV dnpociav ypeiav fipyet &v 1i) dmodnuia é€enitdeg” (B.B.LX.37.016.Pe.002). In a word, the establishment
of a correlation between the named sections of the “Libri Basilici” and the scholia to them remains an open question.

In many (in 10 out of 30) comparisons of the Scholia to the “Libri Basilici” with the “Libri Basilici” and their legislative
prototypes of the Justinian’s epoch, it is found that the latter, and this should be especially noted, do not contain any
phraseological, in the same series of lexical and terminological grounds for word usages in the texts of scholia, including
receptions and transliterations of the concept “rei publicae causa”. Nevertheless, they are repeatedly found there as a legal
motivation, acting as indisputable evidence of the law-making initiative of the scholiasts themselves. One such example,
including quotation 12 (B.B.VIII.01.001.V0.037), has already been considered. Similar circumstances of the appeal to
additional legal argumentation are revealed by another scholium to the “Libri Basilici” (B.B.VIII.02.033.V0.010). It includes
the Latin reception “reipublicae causa” (quotation 13) and the accompanying receptions of the term “rei requirendae” in
their purely medieval form “rei curendos”. Speaking now about the direct reception of “rei publicae causa”, it is necessary,
as in the previous example, to confirm, that the indicated word usage does not find a lexical and terminological basis in the
corresponding sections and “Digests” (B.A.VII1.02.033 — D.Ill. 03.033). The Scholium to the “Libri Basilici” (B.B.VII1.02.033.
V0.010) is a detailed addition with a well-developed legal argument, where the mention of the law of Lucius Cornelius Sulla
(Lucius Cornelius Sulla, Felix. Lex sicariis et veneficis) will be followed by references to the statements of Ulpian and Paul, and
a number of references to the Digests, Codex and Institutions of Justinian. Due to them, the content of this scholium goes far
beyond the specified section of the “Digests” (D.111.03.033), and their correlation with the corresponding section of the “Libri
Basilici” requires clarification.
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Similar observations can be made with regard to the next scholium to the “Libri Basilici” (B.B.XXI1.05.009.Pa.019). Its
content, being a detailed commentary, includes a quotation with the Greek transliteration “peta myv peimovfiikae kadoo Toyov
amodnpiav”, which does not find lexical expression in the corresponding sections of the “Libri Basilici” (B.A.XXI1.05.009) and
the “Digests” (D.XI1.02.009). This section of the “Digest”, it must be said, is devoted to the procedures for taking an oath by
litigants in a lawsuit, as well as the procedures for exception and replication, that is, objections and rejections of law claims.
The corresponding article of the “Libri Basilici” (B.B.XXI1.05.009) is reduced to a noticeably abbreviated paraphrase of the
said digest (D.XI1.02.009). In these circumstances the correspondent scholium (B.B.XXI1.05.009.Pa.019) not only makes
up for the abbreviations in the relevant section of the “Digests” (especially, D.XI1.02.009.04), but essentially develops the
ideas, expressed there, about the terms of carrying out claims protests. The compiler of this scholium, in a fairly free manner,
compares dates with the experience of calculating their limits for protesting claims in Rome and the dioceses of Italy. These
observations are accompanied by references, unfortunately not entirely accurate, to the Justinian’s Code, which brings
several sections into view (in particular, CJ.11.52(53).007 and CJ.V.74.003) or something similar.

As a matter of fact, the appeal of the mediaeval compilers of scholia and commentaries to the reproduction of receptions
and transliterations in such situations manifests itself as a confirmation of the peculiar competence of lawyers of that time.
They not only learned, to one degree or another, the relevant to them provisions of the legal heritage, but are ready to
apply the jurisprudence of the past in their own legal practice. It cannot be skipped the demonstrative interpretations in the
scholium, regarding the role of the defender in the process, where the defensor speaks “on his own behalf” (“suo nomine”),
and this circumstance is represented together with other legal arguments, among which the compiler of this scholium actively
uses receptions and transliterations of Latin terminology, including the quotation “péi movBAkae kodoo périer Ekdnuelv”. And the
pointis not that, as a result, the size of the scholium exceeded both the volume of the commented article in the “Libri Basilici”
and the corresponding digest itself, but that the unnamed scholiast brilliantly demonstrates his professionalism, restoring
and even multiplying the details, omitted by the translator of this article of the “Libri Basilici” (B.B.VIII.02.062.V0.001 —
B.A.VIII.02.062 — D.111.03.064). Along with this, it is necessary to note those variants of terminological usage of Byzantine
lawyers, who offer elements of an self-dependent interpretation of legal terminology. So, in one of the scholia about the work
of the court, when a nameless scholiast exposes unacceptable recklessness, “irrationality” (“rponétewa”) in relation to the
active participants in the trial, this lawyer declares, that there are multiple reasons for performing the procedure “rei publicae
causa”: “TloAAdkig yap peinovPhrikae kadoo amoipumdvetar i S1d o ETépav dmapaitov aitiav, odyl koo Tpométeway”, literally: ...over
some other unavoidable cause, not only recklessness” (B.B.LX.33.017.Pe.003. Cf.: B.A.LX.33.017 — CJ.IX.02.004).

In addition, it would like to talk about cases, that correspond to the situation described above, that is, the absence
of references in the prototype of the terminology “rei publicae causa”, when the name of the scholiast is known. There is
no doubt, that his name serves as a guarantee of self-dependent law-making. This is the name of Theodore, certifying the
scholium to the “Libri Basilici” (B.B.LX.37.055.Pe.001). It contains a detailed explanation of the corresponding article of
the “Libri Basilici” (B.A.LX.37.055), which is a translation of the text of the corresponding section of the Code of Justinian
(CJ.IX.09.014(13)). Neither there nor here there are references to the required terminology. In the same scholium, where
its author first applies with explanations, supported by references to the “Digests”, which relate to reception in the form of
a transliteration of the term “rei requirendae”, then the term “rei publicae causa” is considered in the form of a quotation with
amixed Latin-Greek transliteration: “kav reipublicae cadsa arodnuf”. Of course, the authorship of the explanations given on this
matter is no less significant, than the legal argumentation, accompanying this quotation.

Summing up empirical observations

Summarizing the information of the scholia, regarding the borrowing of the term “rei publicae causa” in them, it is
necessary to emphasize once again their significance as a whole as the richest source for studying the Roman legal heritage
in Mediaeval Byzantium. The scholia, as if “revealing” the techniques ways and methods of mastering the “elements” of
Roman law by the mediaeval Byzantine, that are hidden from the outsider’s gaze of modern scholar, reflect aimost the entire
gamut of this process. The acquaintance of a mediaeval connoisseur with the conceptual and terminological apparatus of
lawyers of the past, of course, comes to the fore as a kind of quintessence, that same fifth elements that spiritualized the world
with creative energy, which personified transubstantiation, if it is appropriate to use this word, in relation to human knowledge
of the epoch of Antiquity and the Middle Ages. What has been said is absolutely true with regard to the terms “res publica”
and “rei publicae causa”, no matter how general or specific they may be, and applies to both the content and the form of
writing of these terms, regardless of whether they were presented in Latin or in Greek transcription. In this regard, even
completely altered or distorted versions of the legal terminology, which N. van der Wal attributed to the most important group
of legal receptions, should not be overlooked. Behind them are not just random words and phrases, but the corresponding
concepts. Among them, the named scientist rightly called legalism “rei publicae causa®. At first glance, the “corrupted”
forms of recording in themselves testify to the too mediocre professional training of most mediaeval Byzantine scholiasts,
who put their hand to the study and commentary of the “Libri Basilici”. On this view, Theophilus Antecessor, in his “Paraphrase

29 Wal N., van der. Die Schreibweise. S. 38-39.
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of Institutions”, who managed to reproduce the unmistakable form of the term “res publica”, was head and shoulders above
most of his mediaeval followers, copied the terminology usually with great efforts and errors, as if it were students, who
comprehended the basics of jurisprudence. But if we consider the entire range of legal terminology, borrowed by mediaeval
scholiasts, then it is hardly justified to assess their success in mastering Roman jurisprudence as insignificant, even if their
comments are recognized as student experiments! It is sufficient to pay attention to one of the Scholia to the “Libri Basilici”
(quotation 13). Its compiler matches the direct reception of the concept “reipublicae causa” with the transliteration of the
concept “reus’, that is, the defendant, who is presented as the subject of the action of the considered legal procedure:
“... 10 deifon adTiv TV aitiav, St fiv dmeotv O péoc, ebhoyov, Bt uxdv reipublicae causa i 8t étépav ebhoyov aitiav Koi dmhi
o0k émitndeg dmohpmdveron” (B.B.VIIL02.033.V0.010%). In the meantime, it is permissible to put forward an explanation
for the fact, that in the process of mastering the Roman legal heritage, Theophylact Antecessor showed himself to be an
expert in Roman jurisprudence, who knew Latin in an active form, while his mediaeval Byzantine colleagues and followers
possessed only passive forms of knowledge: mediaeval lawyers could only interpret the subject, to which they referred.
These reinterpretations were probably in many cases made by lawyers from memory, and they were required to convey their
knowledge to those, who did not know Latin at all.

Other compilations

What has been said quite is clearly also confirmed by the content of those three scholia to the “Ecloga Basilicorum”, in
which five quotations with Greek transliterations of the term “rei publicae causa” are revealed. It would seem, what can explain
these five examples in comparison with the Scholia to the “Libri Basilici"? Firstly, the Scholia to the “Ecloga Basilicorum” make
up for the lost fragments of the Scholia to the “Libri Basilici”, the content of which remains unknown. Secondly, the Scholia
to the articles of the “Ecloga Basilicorum”, which have become the subject of consideration under regarding the specified
term, confirm the general patterns of use of the required legalism. Here, first of all, it should be noted that the Latin term is
represented by Greek transliteration in a uniform form of transcription (“peinovBixae xodoa”). It, apparently, was most widely
accepted by the scholiasts, in particular, the compilers of the scholia not only to the “Ecloga Basilicorum”, but also a number
of the Scholia to the “Libri Basilici” (Appendix 2. Citations 15, 23, 30, 36, 41, 45, 48, 50-54).

It is important to note that in the two quotation of the Scholia to the “Ecloga Basilicorum”, the transliterations are
accompanied by Greek lexical substitution and an explanation of the term “rei publicae causa”, namely: “1od dnpociog yapwv
aitiog” (quotation 51), and “év idiq ypeig” (quotation 53). These additions themselves correlate with the texts of the articles in
the “Ecloga Basilicorum”. In this case, the fact is meant, that one of the articles of the “Ecloga Basilicorum”, associated with
the considered scholia, as well as the corresponding article of the “Libri Basilicorum”, contains the Greek lexical substitution
of the required term: “dwx mpaypo dnpdotov”. It corresponds to the terminological usage of their prototype: “qui rei publicae
causa absunt” (EB.X.01.008 — B.A.X.01.008 — D.IV.01.008). Finally, it would like to draw attention to the scholia to two
other articles of the “Ecloga Basilicorum”, which, being textually very close to the corresponding articles of the “Libri Basilici”
themselves, do not contain any phraseological and lexical locutions of speech that correspond to the required terminological
usage (EB.VII.17.002 — B.A.VI.17.002 — D.11.12.002; EB.X.03.048 — B.A.X.03.048 — CJ.11.20(21).008). And the fact, that
the scholia, written for these articles of the “Ecloga Basilicorum” (EB.Schol.VII.17.002(.04); EB.Schol.X.03.048), contains
three quotations with transliterations of the term “rei publicae causa”, would reinforce one from two possible assumptions.
The first of them is that the compilers of the scholia to the “Ecloga Basilicorum”, reproducing these receptions in their own
way, evinced their own initiative. The second assumption on this plan is that the compilers of the scholia to the “Ecloga
Basilicorum” borrowed the now lost scholia to the corresponding articles of the “Libri Basilici”, that should be the subject of
a special study. And the translation of the required term with the help of Greek lexical substitutions, despite their stereotype,
convince us, that the efforts of lawyers in explaining the essence of the term, they were referring to, were conscious and
purposeful. In any case, behind the noted facts is the satisfaction of the professional interests of the scholiasts, which,
undoubtedly, are also peculiar to the commentators of the “Libri Basilicorum”.

The matter is, certainly, not limited to the Scholia to the “Libri Basilici” and other sources discussed here. Receptions
and transliterations of the word usage “res publucae” are also found in other compilations. Say, that two references to
the required terminology are contained in a treatise, known as the “Roman legal actions (lawsuits)” (“Popdikei dyoyai’),
which, according to its two invariants, was published by R. Meijering®'. This publication is based on the version of the named
treatise, reconstructed by the publisher in accordance with the Florentine manuscript of the XI ¢. (Cod. Laur. 80.2) with
reproducible variant readings of the Parisian manuscript (Cod. Par. suppl. Gr. 624). Then, resorting to several examples,
notes, that the text of the treatise in the second manuscript contains a considerable number of receptions of Latin legal
terminology, which, it should be emphasized, are reproduced in the form of Greek transliterations. And this circumstance is
confirmed by both references to the reception of the concept “res publica”: they are part of the discrepancies of readings,

30 Basilicorum libri LX. Series B. Scholia. Vol. 1. P. 104.33-35.
31 Meijering R. Popaikai dyoyal. P. 1-152.
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found directly in the Paris manuscript, where it would first like to point to an additional article to the treatise (RA.P.9.56). Here
a more or less detailed explanation is represented as description of the procedures carried out in claims for the restoration
of status and the cancellation of proceedings, that have become invalid (actiones restitutoriae et rescissoriae). They concern
a number of subjects of law, among which are named persons “absent for the sake of public affairs” (“toig peinovphrikae kadoo
anokepBeior”). This 56 quotation is based on a rather stereotyped, — it was already mentioned, — Greek transliteration
of the concept “peinovPirikae kadoa’. Its invariant has been used in a number of the Scholia to the “Libri Basilici” and their
compilations, although there is no exact contextual match of quotation in them (for example, see: B.B.Xl1.01.014.Ca.001,
B.B.XXI1.05.009.Pa.019, B.B.XXXVIII.01.044.Pb.001, B.B.XXXVIII.01.044.Pb.002, B.B.LX.01.006.Pe.001, B.B.LX.33.017.
Pe.003, B.B.LX.37.016.Pe.004, EB.Schol.VII.17.002(.04), EB.Schol.X.01.008, EB.Schol.X.03.048). At the same time the
example, that was found in another article of the treatise on the Roman actions (RA.P.2.10), attracts attention. It is dedicated
to the Publician action (actio Publiciana), a type of vindication law claim, according to which the plaintiff, equated in his
rights with the owner, received the right to claim the thing. The second part of the specified article of the named treatise
has significant variant readings. Whereas the first version of this treatise, based on the Florentine manuscript (Cod. Laur.
80.2), sets out the details of the implementation of the Publician action, in the second inversion of the present article of the
treatise on Roman claims, reconstructed according to the Parisian manuscript (Cod. Par. suppl. Gr. 624), the description
of secondary legal proceedings are omitted. In fact, they are replaced by a lapidary reference to the missing subjects of
property rights (“toi p¢ movPhikae amodnuodow”). Itis the introduced Greek transliteration, where the reference to the “republic”
is reproduced without the postpositive preposition “causa”, in combination with the accompanying vocabulary, actually forms
a unique formula, that falls out of the general range of similar legal provisions. Nevertheless, the present quotation contains
a mention of the “republic” in the framework of the semantics of the other considered terminological usages.

Along with this one cannot discount the materials of legal lexicons, which have attracted attention of a number of
leading specialists in recent decades. This makes it possible now to do without a detailed characterization, let’s say, of
a special genre of mediaeval Byzantine jurisprudence, represented by lexicons of concepts and terms of law. Coming out
from the pen of Byzantine lawyers, such compediums of legal vocabulary are presented by themselves as an uninterrupted
tradition, that embodied the desire of both mediaeval experts in law and their students to move along the path of knowledge
and systematization of the legal norms of Antiquity. Although at first glance the definitions of concepts, collected in such
compilations, and the extracts, explaining them, may look very inaccurate and disordered student experiments, they
testify about the successful comprehension of the foundations of jurisprudence. It is sufficient to note that, as a rule,
nameless compilers of legal lexicons did not forget to refer to some legal concepts, formed on the basis of the word usage
of the concept “res”, more precisely, its Greek transliterations. They reflect the legalism inherent in mediaeval jurists. It
is revealed in the interpretation of the word “res” itself. Its Greek lexical equivalent, that is repeatedly confirmed by the
records of lexicons — among them it is enough to single out the most illustrative examples — was the concept “npaypa”s2.

Against this background, in one of the versions of the lexicon of law terms, the so-called “Lexicon avond”, published
by L. Burgmann, who reconstructed it from the Florentine manuscript Laurentianus 80.2, an almost unique mention of the
considered concept “rei publicae causa” stands out. It is significant, that here the Greek transcription of the studied legal
formula itself takes on a peculiar form of a “contracted” record, and the brief explanation, accompanying it, differs from the
others. So, the logical emphasis is placed on the “detained” or “guilty” (notable word usage in PI.) participants in the trial, who,
as it is implied, are absent “for reasons of state”, literary: “penmovpinkdexadon - Evoyor tfj dnpooig aitig” (the quotation 57)%.
Both this and the previously reviewed examples quite convincingly prove, that further prospects for the study of receptions
and transliterations should be correlated with the manuscript tradition, which, due to the specificity of the informational
approach, is unfortunately ignored by the author of these lines in this essay.

Conclusions

As a result, the comparisons of the Greek translations with their Latin prototypes and, accordingly, the Slavic
compilations of Byzantine law, which are planned to be studied in a special essay®, prove: the translations themselves
were mainly far from word by word, but rather a free arrangement of the content of the prototypes. The compilations did not
necessarily follow their prototypes in conveying the concept “res publica”. It, as a rule, was replaced by other concepts and
word combinations, according to that, Greek and, if we have in mind Slavonian compilations, Slav. The word combination “to
mpdypo dnuoowov” and other concepts are used as a lexical replacements for the specified Latin term in the Greek translation
of the text of the prototype. Among them, as if it was supposed “calque”, id est a loan translation of the Latin concept
“res publica”, a special place in the Greek arrangements is given to the concept “molutein”. At that time, for this concept,
as well as for its Latin prototype, one way or another, a certain semantic ambiguity is obvious. It found itself in Byzantine

%2 Forinstance, see: Burgmann L. Das Lexikon &et, 45. |. 12; 58. R. 15. R. 25-26; Idem. AOANAZIOE AITAQESO0S, 73.9; Idem. Das Lexicon
avond, 301. D.2; 309. I. 50; 323. R. 31, R. 32; 336. R. 2; Stolte B.H. The Lexicon Mayximiovv, 370. R. 2 etc.; Fégen M.-T. Das Lexikon zur
Hexabiblos aucta, 181.1.53; 204. R.17 etc., R.40.

33 Burgmann L. Das Lexicon avonf, 322. R.12.

34 See: Vin Yu. Ya. The concept of RES PUBLICA and its reception in Byzantine law. P. 55-60.
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legal thought here and there, including in the Scholia to the “Libri Basilicorum”. This circumstance, perhaps, explains, why
mediaeval Byzantine jurists feel a need for using, along with the concept “rolzeia” and other lexical correspondences,
direct reception of the Latin concept “res publica”. The desire for this is clearly expressed, first of all, in the Scholia to the
“Libri Basilicorum”, as well as some other Greek compilations of Justinian’s legislation, which served to interpret and explain
this legislative provisions.

The concept “rolteio” was often used in the early Byzantine legal heritage, adapted in mediaeval Byzantium to replace
the concept “res publica” and its other analogues. Along with the Latin, the Greek concept, having become widespread,
acquired not only a special, terminological, but also sociocultural significance. It undoubtedly manifested itself due to the
metaphorism of legal terminology, sometimes hidden from the prying eyes of a modern researcher, which, probably, was
quite noticeable already at the end of the Middle Ages by the first humanists. For them, each legal metaphor embodied an
undeniable sociocultural significance, set off by the ambiguity of one or another concept.

As to the majority of the Byzantines themselves, the direct receptions and transliterations of the term “res publica”,
revealed in their legal heritage, despite the hidden metaphorical nature of this word usage, remained a specific legal tool
and practically boil down to the reproduction of only one legal provision — “rei publicae causa”. It realized as a kind of legal
“clause”, since it determined an additional legal condition for accomplishment of a whole series of legal procedures. And
therefore this “clause” served as the subject of attention, however, apparently, of a narrow circle of professional jurists, who
used this concept to interpret and explain the content of the sources of mediaeval Byzantine law. In these interpretations,
in medieval scholia, coming from the pen of their compilers, the legal term “rei publicae causa” turned, as it was said, into
an additionally expressed legal condition for protesting of law claims and other judicial actions. Noticeable discrepancies
in the recording forms of the identified receptions and Greek transliterations of the concept “res publica” are probably due
to the individual characteristics of mediaeval Byzantine lawyers and their professional qualifications. Despite the originality
of the most every transliterations, the thematic scope of such borrowings remained rather narrow. It is limited mainly to
the tasks of jurisprudence in the using of adequate terminology, which would be relevant to the current aspects of legal
proceedings. Their content, as a rule, is within the scope of state administration and administrative control of the population.
In most cases the direct borrowings of the concept “res publica” or its transliteration, identified in mediaeval Byzantine legal
monuments, were purely terminological in their nature. If the lexical borrowing itself is acceptably considered as a kind of
cultural phenomenon, then it is hardly righteous to talk about the identified borrowings of the concept “res publica”, even
those have some metaphorical meaning, as designations of a political state structure. It is hardly appropriate to endow the
designations of medieval Byzantine law, like the term “res publica causa”, with the highest degree of ideological significance,
in which a deep philosophical understanding of the “state” was realized, as it was observed in Antiquity and the countries of
Western Europe, starting from the 15th century.

Regarding the issue of semantics as a concept “roleia”, in relation to which the indicated semantic aspects are
expressed more clearly, than in relation to the received concept “res publica”, and its Greek transliterations, the author
of these lines strictly adheres to the informational approach to cognitive surveys using the materials of the Expert System
“Byzantine Law and Acts”. Based on its tools, it is permissible to assert, that the analysis of what, experts call the “semantic
field”, in relation to the studied concepts “res publica” and “rei publicae causa”, is a completely solvable task. True, it goes
beyond the scope of this study, making up the prospect of its further continuation, as it is noted, in combination with the study
of the manuscript tradition. Then, the author of the article leaves the right to judge this side of the matter to specialists: our job
is to find the “exempla”, and the interpreters will be found themselves.

Appendices

APPENDIX 1. Direct Receptions and Transliterations of the Concept “Res Publica” and Terminology ascending to it

Transcription Latin — 1 variant:

reipublicae

(TALL25.02; TALIV.06.05; TALIV.10.Txt; B.B.VII1.01.001.V0.037; B.B.VIII.02.033.V0.010)

Transcription Latin with diacritics — 6 variants:

rei publicae

(B.B.LX.34.012.Pe.005)

reipublicae

(B.B.LX.23.006.Pe.001; B.B.LX.34.012.Pe.005)

reipublicae

(B.B.XXXVII1.01.010.Pb.006 : 2 entries in the text; B.B.XXXVII.01.044.Pb.001 : 4 entries in the text; B.B.XXXVII.01.047.
Pb.001)

reipublicae

(B.B.LX.37.055.Pe.001)

reipublicaecausa

(B.B.XLVIII.05.005.Pc.001)
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reipublicaecatisa

(B.B.XXXVIII.01.040.Pb.001)

Transcription mixed Latin-Greek — 3 variants:
reinovfAicae

(B.B.XXXVIII.01.044.Pb.001)

peipublicae

(B.B.XXXIX.01.019.Pb.005)

reipublicae

(B.B.XXXVIII.01.079.Pb.002)

Transcription Greek — 9 variants:

PEL movPAika

(B.B.XXI11.03.017.Pa.007)

PEL movPhikae

(B.B.XIV.01.056.Ca.011; B.B.XXI.01.007.Pa.001; B.B.XXI1.01.019.Pa.003; B.B.XXIll.03.021.Pa.001; B.B.LX.23.006.

Pe.002 : 2 entries in the text)

P&l movPhIKaE

(B.B.VIII.02.062.V0.001)

péL modPAukar

(B.B.VIII.01.001.V0.037;)

peimovPhika

(B.B.XXI11.01.076.Pa.003)

pewmovAikae

(B.B.XI11.01.014.Ca.002; B.B.XI1.01.016.Ca.001; B.B.XI1.01.016.Ca.002; B.B.XI11.01.063.Ca.013)
peimovPhikog

(B.B.XI1.01.014.Ca.001; B.B.XXI1.05.009.Pa.019; B.B.XXXVIII.01.044.Pb.001; B.B.XXXVII1.01.044.Pb.002;

B.B.LX.01.006.Pe.001; B.B.LX.33.017.Pe.003; B.B.LX.37.016.Pe.004; EB.Schol.VIl.17.002; EB.Schol.X.01.008: 2 entries
in the text; EB.Schol.X.03.048: 2 entries in the text; RA.P.9.56(Append.))

22

P& movPAikoe

(RA.P.2.10)

penrovPinkdexadon

(Lexicon avond / Cod. Laurentianus 80.2)

APPENDIX 2. Distribution of Receptions and Transliterations of the Concept “Rei Publicae causa”
Theophili Antecessori “Paraphrasis Institutionum”
TALL.25.02

. ol reipublicae causa dmovteg

. &V 10 petadd reipublicae causa dmodnpnoog

. Gmeott reipublicae causa

. ék Tiig reipublicae causa dmodnpiog

. Gmo Tijg reipublicae causa amodniog

. émitpomog v reipublicae causa dmodnunom

. @v énitpomog reipublicae causa arodnpuiom
TALIV.06.05

8. év 10 peta&d reipublicae causa dmodnufion
TALIV.10.Txt

9. reipublicae causa GmodnpovVTOV TPayHoTe KA VoL
10. reipublicae causa dmovtog

Scholia in “Librorum Basilicorum LX”
B.B.VII.01.001.V0.037

11. anav pét movPlwat kedoo KaTedtkdobn

12. reipublicae de causa

B.B.VII.02.033.V0.010

13. reipublicae causa

B.B.VII.02.062.V0.001

14. péi movPAcoe kodoo pEALeL EkdNuElv
B.B.XI11.01.014.Ca.001

15. g peinovPrikae kadoo pEAA@V dmodnuelv
B.B.XI11.01.014.Ca.002
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16. pewmovPhikoe kadoo pEALEL €Tl TOADV AmodnLelv
B.B.XI1.01.016.Ca.001

17. ameivar permovPrikae kadoo TOVG pr) Kotd Avayknv
B.B.XI1.01.016.Ca.002

18. uélew avtov anolpndveston peumovBrikoe kadoo
B.B.XI1.01.063.Ca.013

19. ofov pewmovPhikae kodoo, dmodnuic
B.B.XIV.01.056.Ca.011

20. péi movPhrikae kadoo pEMA®V Gmodnuelv
B.B.XX1.01.007.Pa.001

21. oi petd tvog P& movPAiKaE KBGO GTOAMUTOVOLEVOL
B.B.XX11.01.019.Pa.003

22. équtov amokewpbijvar péi movPhikoe kadoo
B.B.XXI1.05.009.Pa.019

23. petd ™y peinovPhrikae kadoo Toyov arodnpiov
B.B.XXIl1.01.076.Pa.003

24. v peimovphrika kadoo, drodnpiov
B.B.XXII1.03.017.Pa.007

25. 10 amovtt PEl movPAike kadoo
B.B.XXII.03.021.Pa.001

26. 1ov ypedomy péi movPAikae kodoao dmolepdijvar
B.B.XXXVII.01.010.Pb.006

27. oi pélhovreg amodnueiv reipublicae causa transmare
28. mepi 8¢ 1@V dAnBidg dmodnpovviey reipublicae causa
B.B.XXXVIII.01.040.Pb.001

29. ovvedpot kol reipublicaecaiisa dmetvar
B.B.XXXVIII.01.044.Pb.001

30. un dmopmdveton peimovPrikae kadoo

31. éx tijc reinovPhicae calisa dmodnpiog

32. mpd tijg reipublicae kadoo amodnpiog

33. reipublicae cafisa drodnunon

34. uédhov dnodnuelv reipublicae kadoo

35. amodnpnoet reipublicae calisa
B.B.XXXVIII.01.044.Pb.002

36. i amohpmavetar Peimovphrikae kaboo,
B.B.XXXVIII.01.047.Pb.001

37. 100 dmodnpodvrog reipublicae calisa moveton Tiig S101kNGEMG

B.B.XXXVIII.01.079.Pb.002

38. 0vK a1 10 dmoletpbijvar avTov reipublicae kadoa
B.B.XXXIX.01.019.Pb.005

39. 6 8¢ peipublicae calisa
B.B.XLVIII.05.005.Pc.001

40. 6 pév Kinpovopog Greott reipublicaecausa
B.B.LX.01.006.Pe.001

41. Toyov yap peinovPhrikae kadoo GredLOVV
B.B.LX.23.006.Pe.001

42. 100 dmolumavopévou reipublicae catisa
B.B.LX.23.006.Pe.002

43. 10 pahioto péi movBAikae kadoa drehpmdvero
44. 10) dnolpumavopévon péi movPhrikae kadoo
B.B.LX.33.017.Pe.003

45. TIoAldxig yap peimovPhrikae kKadoo AmoAUTdvETaL
B.B.LX.34.012.Pe.005

46. arodnufoog rei publicae calisa

47. ux v reipublicae kadoa dmodnpiov
B.B.LX.37.016.Pe.004

48. év Trohig peimovPhrikae kadoo
B.B.LX.37.055.Pe.001
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49. kv reipublicae cadsa dmodnpi]

Scholia in “Eclogam Basilicorum”
EB.Schol.VII.17.002

50. 810 10 péAkew dmodnpeiv peinovPhikoe kadoo
EB.Schol.X.01.008

51. 100 dnposiog xapw aitiog fitot peimovPhrikee Kodo0, 4TooNHOIVTOS
52. ot 8¢ peimovPhrikae kadoo Grodnoivieg Téhetot dvieg
EB.Schol.X.03.048

58. 00 10V peimovfrikae kadoo dmodnpodva

54. 0 yap €v peimovPhikae kadoo dmodnudv

‘Romaikai Agogai” (P.)

RA.P.2.10

55. 10ig pe movPAikae dmodnpodoty

RA.P.9.56 (Append.)

56. 10ig peimovPhikae kadoo dmolelpdeiot

Lexicon adond (Cod. Laurentianus 80.2)

57. penmovPAnkdexadoa * Evoyot i dSnpociq aitiq
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O HeKOoTOpbIX NPoOIEMaxX NPUMEHEHNS NMPUHLMNA
cnpaBenJIMBoOCTU BO BHYTPEHHEW feaTeNbHOCTH
XO39MCTBEHHbIX O0OLLECTB

LlenoB Neopruit BukropoBu4, HaloHanbHbI MCCneaoBaTenbCknii yHMBEPCUTET «BbicLuas WKona 3KoHO-
muku» (CankT-TNeTepOypr, Poccuiickas denepaums)
JOLEHT, aABOKaT, KaHAMAAT opuandecknx Hayk; e-mail: gtsepov@hse.ru.

AHHOTaLMS

[na pocTukeHus cnpaBeaanBOCTM BO BHYTPEHHEN AEATENbHOCTU XO39MCTBEHHbBIX 0OLLECTB TPEOYETCH CoYeTaHne
KaK OpraH13aunMOHHO-BAACTHbIX, TaK U KOHTPAKTHBIX MEXaHW3MOB, 4TO 0OYCNOBAEHO AyanMCTUYECKON (CTaTyTHON
1 KOHTPAKTHOW) NPMPOAON X03aCTBEHHOrO 00LLecTBa. NpUHLMN NPONOPLMOHANBHOCTY, 9GDEKTUBHO NPUMEHS-
eMbll A pacnpeneneHns akTuBoB, HE MOXET B MOJIHOW MEPEe rapaHTMpoBaTh CNpaBeinvBOCTb NPU OCYLLECTBIIE-
HUW YNPaBNEHYECKON AEATENBHOCTM, NOCKONbKY A8 NPUHATUS YNPaBAEHYECKMX PELLEHA TpebyeTcs KoHconmaa-
LM KopnopaTmeHOK BRacTu. OCyWecTBAEHNE MaXOPUTAPHBIMU yHaCTHUKAMM BNACTHbIX QYHKLMIA MOXET NPUBECTY
K YManeHuio MHBECTULIMOHHBIX MHTEPECOB MUHOPWUTAPHBLIX Y4aCTHUKOB. PelueHnem npobaembl CAyXWT BbIKyn XO-
39MCTBEHHBIM OOLLECTBOM A0M y4acTMs Mo TPeBOBAHMIO yHaCTHUKA NPU HACTYMNEHUM (HEHACTYNNEeHWUN) onpeae-
NIEHHbIX 0OCTOATENLCTB, YTO MOXET PACCMATPMBATLCS Kak BbIKyM 3apaHee HEONPEAENEHHON PeHTLI. HeCcMOTps Ha
HasMyme B KOPNoOpaTMBHOM 3aKOHOAATENLCTBE CrEUManbHbIX NPaB, PETYMPYIOLLMX NPUOBPETEHVE L0 (BbIKYM
akLUMit) yqacTHrka no ero TpeboBaHuio, ANs AOCTUXEHUS CNPaBeAIMBOCTY LeNnecoobpasHo 3akpenuts 1 obuiee
npaswio O NPaBe y4acTHUKA, C Y4ETOM NPedyCMOTPEHHbIX 3aKOHOM W YCTaBOM YCIOBMIA, NOTPE60BaTL Bbikyna Xo-
39MCTBEHHBIM 0BLLIECTBOM MpUHaANEXalLlen eMy Aoam (akuuit) B caydae HapylleHnst 06LWeCcTBOM pasyMHbIX MHBE-
CTULLMOHHBIX OXNOAHWIA y4aCTHMKA.

Kntoyessie cnoBa: X03aCTBEHHOE OOLLECTBO, MPUHLMMA CAPABEANMBOCTY, NPUHLMN NPONOPLUMOHANBHOCTY, BHY-
TPEHHASA AEATENbHOCTb, BbIKYM akLMiA, TPMOBPETEHNE A0NN.

On Some Problems of Applying the Principle of Farness in the Internal Activities of
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Abstract

Achieving farness in the internal activities of business corporation requires a combination of both organizational
and contractual mechanisms, which is due to the dualistic (statutory and contractual) nature of the business
corporation. Effectively applied for asset allocation the principle of proportionality cannot fully guarantee fairness
in the implementation of management activities, since consolidation of corporate power is required for managerial
decision-making. The exercise of power functions by majority shareholders may lead to infringement of the
investment interests of minority ones. The solution to the problem is the redemption of the share by the business
corporation at the request of the stockholder upon the occurrence (non-occurrence) of certain circumstances, which
can be considered as the redemption of an unspecified rent in advance. Despite the existence of special rules in
corporate legislation governing the repurchase of shares at the request of a shareholder in order to achieve fairness
it is advisable to fix the general rule on the right of a shareholder of a business corporation, taking into account the
conditions provided for by law and the charter, to demand the repurchase by a business corporation of his shares in
case of violation by the corporation of his reasonable investment expectations.

Keywords: business corporation, principle of justice, principle of proportionality, internal activities, redemption of
shares.

1. BBepeHue

MpuHUMN cnpaBeaaMBOCTM ABASETCH OOHUMM M3 QyHAAMEHTaNbHbIX MPUHLMNOB MpaBa, ¥ KOPnopaTuBHOro npasa
B 4aCTHOCTW. [JaHHbIM NPUHLXN NOCTaBNEH 3aKOHOAATENEM B OOMH PSAL, C NPUHUMNAMK COPa3MEPHOCTN U HEAOMYCTUMOCTH
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N3BNEYEeHNs BLIFObl N3 HE3aKOHHOMO UM HegoOpocoBecTHOro nosedeHus (n. 1 ¢t. 308.3, n. 5 ¢1. 393 'K P®). Hepobpo-
COBECTHOE NoBeeHNe He MOXET OblTb CrpaBeIMBbLIM.

BmecTte ¢ Tem dopmanmaaums cnpasennvMeoro NoBeAeHNs — TPYAHO pelaemMas 3agada. Tem He MEHEE B CUITY MPUH-
uyna npaBoBOW ONpeaeneHHoCcTU! coaepxaHne TpeboBaHUa CcnpaBeaIMBOro NoBeAeHVs AN Lenein npaBonpuMeHeHns
[OMXHO OblTb OCTATOYHO KOHKPETHbBIM, MOHATHBIM Kak CTOPOHaM NPaBOOTHOLLEHUS, Tak 1 cyay.

Henpremnemo npoT1BONOCTaBAATb HOPMbl HDABCTBEHHOCTM, B TOM Ynche TpebOoBaHMS CnpaBeaMBOCTY 1 SKOHOMM-
yeckoi apHEKTUBHOCTIZ, 0COOEHHO AN Lenein perynmpoBaHns MHBECTULMOHHBIX U NPEANPUHUMATENbCKMX OTHOLLEHWIA.
Henb3a cornacutbCcs U ¢ NPOTMBOMNOCTABAEHNEM HOPM FPaXAAHCKOrO 3aKOHOAATENbCTBA M HPDABCTBEHHOCTW: NPAaBOBbLIE
HOPMbl [IO/KHbI BNWTLIBATL MAEW CNPaBEAIMBOCTY, @ He MPOTUBONOCTAaBNSATLCS UMS, B MPOTMBHOM Cly4ae MMEEeTCst puUck
€030aHus napannenbHo NO3UTUBHOMY MPaBy CUCTEMbI KBA3UMPaBa, HTO BbI3OBET COLMabHYIO TypOYNEHTHOCTb.

OTCyTCTBME MHCTPYMEHTOB A0S U3MEPEHMWST CNPaBeaIMBOro B MMYLLECTBEHHBIX OTHOLLEHUSX NPUBEAET K MppaLmo-
HaNIbHOCTV B NPABONPUMEHUTENBHON AEATENBHOCTU, YTO MPOTUBOPEYUT LIENSIM WU NPUHLMNAM NPaBOBOro PErynMpoBaHns
9KOHOMWYECKMX OTHOLIEHWNIA, @ COOTBETCTBEHHO, 1 CaMOW Uiee CnpaBeavBOCTL. VIHbIMK cnoBamu, 0s Lenen npaBoBoro
perynvMpoBaHns CnpaBeaMBOCTb B UMYLLECTBEHHbIX OTHOLLEHMSX A0XHA NOASIeXaTh PaLMOHaNbHOW OLEHKe?, a 3HaumT,
N 3KOHOMMYeckoMy aHanmay®. CubHasi CTOPOHa 3KOHOMMYECKOro aHanmaa kak pas ¥ COCTOWUT B BO3MOXHOCTY U3ydeHuns
NpPaBOBbIX HOPM C YHETOM UX NMONOXMUTENBHOIO U OTPULATENBHOIO BAUSHAUS Ha PEryanpyeMble OTHOLWEHWS, ONpeaensiemMoro
B KOIMYECTBEHHO-CTOUMOCTHOM BbIPAXEHWW (AeHbrax).

Kaknm xe 06pa3om MOXHO NoMNbITaTbCs GOPMann3oBath MAEID CNPABEOANBOCTY MPUMEHUTENBHO K BHYTPEHHE Aes-
TENbHOCTM XO3NCTBEHHbIX 0OLWEeCTB?

2. MponopunoHanbHOCTb KaK CPeACTBO FAPMOHM3aLUM UHTEPECOB
B YCJIOBUSIX MHOXXECTBEHHOCTHU

MpuHUMN cNpaBeMBOCTY B TPAXAAHCKO-NPaBOBbIX OTHOLLEHUSAX PeaNn3yeTCs C y4eTOM NPUHLMMIOB aBTOHOMUY BOAW
1 dopmanbHoro paeeHcTea (M. 1, 2 ¢T. 1 TK PD). Hanbonee pko aTo NpOosBASETCS B AOrOBOPHbBIX OTHOWEHMAX. CumTaeTcs,
4TO JOrOBOPbI UMEIOT COLMANBHYIO LIEHHOCTb, MOCKOJIbKY OHM CO3at0T COBMECTHYIO CTOMMOCTb MyTem 06MeHa (Toproenu)®.
Mpennonaraercs, 4To B yCnoBusax GOPManbHOrO paBeHCTBa 1 CBOOOAHOIO PaUMoHanbHOro BeIbopa (XOTS 1 OrpaHNYEHHO-
ro) cnpaBeaMBOCTb UMMaHEHTHO MPUCYLLA OrOBOPY, 3aKNo4eHHOMY CBOBOAHO v 106POCOBECTHO: AOrOBOP HE Obin Obl
3ak/toyeH, ecnu Hbl 06e CTOPOHBI HE PaCCHUTLIBANM Ha YNyuLLIEHWe CBOEro 6narococTosHus’. B aToM cnyyae cnpaBegin-
BOE pacnpenenexune 6nar CoBnagaeT ¢ Ux apdekTBHbIM pacnpeaeneHnemM. HecooTBeTCcTBME GOPMaNbHOMO Y 9KOHOMM-
4eCKOro paBeHCTBa CTOPOH A0roBopa 1 OTKIOHEHW YCNOBUWIA AOrOBOPA OT OObIYHbLIX YCOBWIA K BbIFOAE OJHON M3 CTOPOH,

! «...HeonpeneneHHOCTb COMePXaHiist MPaBoBOM HOPMbI HE MOXET 06ECneunTb ee enHO06Pa3HOe MOHUMAHKE, 0CNaBaseT rapaHTum

3aLUMTHI KOHCTUTYLWMOHHBIX NpaB v cBOOOA, MOXET NMPMBECTYU K HAPYLLEHWMIO MPUHLMMOB PaBEHCTBA M BEPXOBEHCTBA 3akoHa» (M. 5.2. Mo-
cTaHoBneHnst KoHctuTyumonHoro Cyaa P® ot 20.12.2011 N2 29-11 «[o geny 0 NpoBepKe KOHCTUTYLMOHHOCTM NONOXeHWs nogn. 3 n. 2
cT. 106 BozaywwHoro kogekca PP B cBA3M ¢ xanobamu 3akpbITOro akLMoHepHOro obuecTsa “AB1aumnoHHas koMmnanms “ronet” n oTKpbITbIX
aKLMOHEepPHbIx 06LLecTB “Anakomnanus “Crnbupb” 1 “Asnakomnanms “lOTaiip”». CobpaHue 3akoHoaatensctea PO, 2012. N2 2. C1. 397).

CyxaHos E. A. CpaBHUTeNbHOE KopropaTtveHoe npaso. M.: Ctatyt, 2014. C. 23.

3 CM.: Mode O. C. OTBETCTBEHHOCTb MO COBETCKOMY rPakAaHCKOMy npasy. B kH.: Modde O. C. U36paHHbie Toyas!: B 4 T. T. 1. Mpaso-
OTHOLLEHWE N0 CBETCKOMY rpaxaaHckomMy npasy. OTBETCTBEHHOCTb N0 COBETCKOMY rpaxaaHckomy npasy. Cl16.: i3patensctso «l0puan-
yeckuin ueHTp Mpecc», 2003. C. 293-301.

Ewe ApycToTens oTMeyan, 4To «NpaBo eCTb HEYTO COOTHOCUTENbHOE [TO eCTb NPONOPLUMOHaNbHOE]. A BXOAMTL B MPOMNOPLMIO — 3TO
CBOWCTBO HE TOMbKO YMcna camoro no cebe, HO BoOOLE cuncnsaemoro... Cyabs ypaBHMBAET MO CNPaBeaIMBOCTM, NPUYEM Tak, kak [reo-
METp ypaBHMBAET OTPE3KM] HEPaBHO NOAENEHHON NMHUM: HACKONBKO BOMbLUNIA OTPE30K BBIXOAWT 3@ MNONOBUHY, CTONBKO OH OTHSN W Npw-
6aBun K MEHbLLEMY OTPESKY... MPABOCYAMe Npu 0OMeHe, MPOTUBHOM BONE, — 3TO, BO-MEPBLIX, CEPEANHA MEXY CBOEr0 POAA HAXMBOW
1 yBbITKOM U1, BO-BTOPLIX, 06NafaHve cnpaBeavMBo paBHoi [aonei] ao v nocne [obmeHal» (ApuctoTens. Hukomaxosa aTuka. B kH.: Apu-
ctoTens. CounnHenna s 4 1. T. 4. M.: Mbicnb, 1983. C. 151, 153, 154).

Fapgxves I, A. Nlerutumaumsa naew «fpasa v 3KOHOMUKMU» (HOBbIE NO3HaBaTENbHblE CTPYKTYPLI ANS rpaxaaHckoro npasa). BecTHuk
rpaxpaaHckoro npasa, 2017. N2 6. C. 108-173; Kanabpesu I'. Bynyliee npasa n skoHOMUkM. Ouepkin 0 pecdopme 1 padmbillneHns. M.:
M3patensctBO MHCTUTYTa Maiipapa, 2016.

5 Cwm. Eisenberg M. A. The Structure of Corporation Law. Columbia Law Review, 1989. Vol. 89. N2 7. P. 1463.

«4T0 cnpaBeaMBOCTb COCTABASIET MAEANbHOE HAYano, ONpefensioLlee OTHOLUEHNE MEHBI, C 3TVM MOXHO BMOJSIHE COrNacuTbCs; HO
4yeM OMpenensieTcs B KaxAoM LAaHHOM Cryd4ae PaBeHCTBO nognexaluyx oOmeHy Bellein uan yenyr? Hudem uHbIM, kak CBOGOAHLIM CO-
rnaweHuem...», — nucan b. H. YnyepuH. Tem He MeHee «eCTb OfHaKO CAy4au, KOrfa v B YaCTHbIX OTHOLIEHMSIX 3aKOH TpebyeT ycTaHoB-
NEHVs CNPaBeaIvBON LeHbl. ITO ObIBAET TaM, rAe HET HACTOSLLEr0 AOrOBOPA MAW BONSt CTOPOH SICHO HE BbipaxeHa...» (YnyepuH b. H.
dunocodus npasa. M.: Tuno-nutorpadus Toeapuilectsa U. H. KywHepes 1 Ko., 1900. C. 143, 144). «Bcsakuit oorosop, — no MHeHuIo
M. A. TIoKpOBCKOro, — ABASIETCS OCYLLECTBAEHNEM YACTHON aBTOHOMUM, OCYLLEECTBIEHNEM TOW akTUBHOW CBOOOABI, KOTOPasi COCTaBNSET
HeobxoayMOoe NPeAnoNoXeHre Camoro rpaxaaHckoro npaea. BcneacTeme aToro BEpXOBHBIM Ha4anoM BO BCEN 3TO obnactv SBnsieTcs
NPVHLMN AOrOBOPHO CBO60ALI. BMECTE C Ha4anom 4acTHOM COGCTBEHHOCTY TOT MPUHLWMM CAYXUT OLHUM U3 KPaeyronbHbIX KAMHEN BCErO
COBPEMEHHOTO rpaxAaHCKoro CTPos. YHUYTOXEHWE 3TOro NpuHumMna 0603Haqano Gbl MOAHBIA Napanuy rpaxaaHcKoi XusHu, obpeyerve
€€ Ha HeMoABWXHOCTb... B 4aCTHO-NPaBOBOW, AELEHTPANM30BAHHON CUCTEME HAPOLHOMO X035MCTBA MEHOBASA LLEHHOCTb 0OMEHMBAEMBIX
TOBAPOB UM YCAYT ONPefeNsieTcs UMEHHO CBOOOAHBIMY COTNALLEHWSIMU B 3aBUCMMOCTM OT 3KOHOMUYECKOT0 3aKoHa Cnpoca 1 npeasioxe-
Hus. CBOOOAHbIV JOrOBOP ABASIETCA OLHOBPEMEHHO NPOAYKTOM U BbIPAXEHNEM, TBOPEHNEM 1 TBOPLIOM 3TOrO 3akoHa» (TokpoBckuii Y. A.
OcHoBHble Npobnembl rpaxaaHckoro npaea. M.: Ctatyt, 1998. C. 249-250, 263).
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HanpPOTUB, MOXET CHATATLCS HECMPABEAMBbLIM 1 BIEYb BOCCTAHOBIEHNE HAPYLLIEHHbIX 3aKOHHbIX UHTEPECOB OAHON 13 CTO-
POH CYAO0M.

MprHUMN GOpManbHOro paBeHCTBa MPUMEHSIETCS M K KOPNOPaTUBHLIM OTHOLLEHUAMS, BK/toYatoLLmm B ce0si He TOJIbKO
0pPraHU3aLMoHHYIO (BIACTHYIO), HO M KOHTPAKTHYIO COCTaBASIIOLLYIO®.

CnpaBeniMBoCTb B KOPMOPATUBHbIX OTHOLLEHUSX'?, y4UTHIBAA CONPSKEHHOCTb OTHOLIEHWI y4aCTUs U OrPaHNYeHHOCTb
PECYPCOB XO35IMCTBEHHOrO 0OLLECTBA, MPEXAE BCEr0 AOCTUIRAETCS NYyTEM peanv3aunv npuHLUMNa nporopLmMoHaIbHOCTH,
ABNAOLWErocs PasHOBMAHOCTbIO NPUHLIMMA GOPMaIbHOMO paBeHCTBa'! 1 MPUMEHSIOLLErocs B YCIOBUAX MHOXECTBEHHOCTH
CyObekToB, 0ObEAVHEHHbIX OOLLEN LIENbIO, A8 rAPMOHU3aLMN UX MHTEPECOB !,

MprMeHeHne NPMHLUMNA NPONOPLIMOHANBHOCTM'™ K OTHOLEHMSM y4acTus 0OYCNOBAEHO CNEAYIOLLMMU OCHOBHbBIMI
dakTopamu: a) HaMYMEM Y yHaCTHUKOB XO39CTBEHHOIO 06LecTBa 060C06NEHHON OBLLEN Lenn, Npu3HaBaemon Le-
Nbl0 XO39MCTBEHHOrO 06LLECTBA, KOTOPOW OHW JOMXHbI OTAaBaTb NPUOPUTET; 6) OrpaHNYEHHOCTbIO PECYPCOB X035~
CTBEHHOTr0 00LLECTBA; B) AENMMOCTbIO IEHEXHbLIX COEACTB; ') paBHOM CTOMMOCTbIO eAMHULbI BKNaa0B. COOTBETCTBEHHO,
CTOMMOCTb YMCTbIX aKTMBOB 0OLIECTBA ASNNTCS MEXIY y4acTHUKaMM™ NponopLUMOHanbHO AOAAM y4acTust B YCTaBHOM
kanuTane. Npoun3BonbHOE nepepacnpeneneHne 6nar B Noib3y OOHUX YHACTHUKOB 3a CYET APYruX y4acTHUKOB He [10-
nyckaetcs.

Hanbonee NonHO NPUHLMMN NPONOPLIMOHANBHOCTX BOMIOLWLAETCS B HOPMax akLIMOHEPHOro 3aKOHOAATeNbCTBA U 3a-
KOHOZATENbCTBA O PhIHKE LIEHHbIX Oymar. AKLMK, IBASSCb SMUCCUOHHBIMU LEHHBIMU ByMaramu, XapakTepuayTcs TEM, YTO
NMEIOT PaBHble 06bEM 1 CPOKM OCYLLECTBNEHWS NPaB BHYTPW OOHOMO BbIMyCcKa HE3ABUCKMMO OT BPEMEHM MX NpuobpeTe-
HMs ', Kaxxgas 06bIkHOBEHHAs akuys 06LecTBa NpeaocTaBaseT akLMoHepy — ee Blafesbly — 04MHaKOBbI 06bem npas’s.

8 3pech 1 anee TEPMUH «KOPTIOPATUBHOE OTHOLIEHNE» UCTONb3YETCS B 3HAYEHUN «KOPMOPATUBHOE NPABOOTHOLLIEHUE», ECAIA NHOE HE
Cneflyet U3 KOHTeKCTa.

[Insi X035CTBEHHOr0 06LLECTBA (aKLWIOHEPHOro 06LLeCTBa, 06LLECTBA C OrPaHNYEeHHON OTBETCTBEHHOCTHIO) OTHOLLIEHUS Y4acTUs UMe-

I0T OpraHu3yloLLee 3HaveHne, 6e3 KOTOPbIX (Kak knacca) X03aMCTBEHHOE 0OLLECTBO CYLLECTBOBATL He MOXET. [Npy peanusauym npasa yya-
CTUS Ha 06LLLEeM COBPaHUM y4aCTHWUKOB OT MMeH 06LLecTBa TeM CaMbiM MPUHMMAIOTCS BAACTHBLIE PELLEHUS B OTHOLLEHWU ero UMyLLecTBa.
(Cwm.: Uenos . B. TNoHATWE 1 NPUPOAA YNEHCKMX OTHOLLEHWIA. TocyaapcTso 1 npaso, 2019. N2 6. C. 113-117.) Mo4 TEPMUHOM «y4aCTHUKM»
3[€eCb 1 fanee NOHMMAIOTCS KakK y4aCTHWUKM 0BLLECTB C OrpaHWYeHHO OTBETCTBEHHOCTBIO, TaK ¥ aKLUMOHEPbI, ECAW MHOE He ChefyeT U3
KOHTEKCTA.
10 MpuHUMN cnpaBeannMBOCTY packpoeiBaeTcs B Kogekce kopnopatueHOro ynpasnenus. Tak, n. 1.1 pa3a,. | 4. A «[puHupmnbl kopnopaTtme-
HOrO ynpaBneHus» NPefyCMOTPEHO, YTO 0BLLECTBO AOMKHO 06ecneyrBaTb paBHOe M CrpaBeaIMBOe OTHOLLIEHME KO BCEM akLMOHepam
npw peanv3auyu MK Npaea Ha y4acTtue B ynpasneHum obwectsoM. CornacHo n. 1.2 akunoHepam AofxHa 6biTb NpefocTaBneHa pasHas
v crpaBea/mBasi BO3MOXHOCTb y4acTBOBATh B NpubbiaM 06LLEeCTBa MOCPEACTBOM NONyyeHns aveuaenaos. M. 1.3.1 yctaHoBneHa 06s-
3aHHOCTb 06LLLECTBA CO3AaTh YCNOBUS A5 CrIPaBEAIMBOr0 OTHOLLIEHMS K KaXOMY akLMOHEPY CO CTOPOHbI OPraHoB ynpaBAeHNs 1 KOH-
TPOAMPYIOLLYMX UL, 06LLECTBA, B TOM Yncie 06ecneynBaloLine HegonyCTMOCTb 310ynNOTPEeBAEHNUIA CO CTOPOHbI KPYMHbIX aKLIMOHEPOB NO
OTHOLLEHMIO K MUHOPUTaPHBIM akuuoHepam 1 T. A. O cnpaBeaaMBocTyh ykasaHo v B n. 5.1.3 n n. 7.1 Koaekca (Mucbmo banka Poccun ot
10.04.2014 N2 06-52/2463 «O Kopekce KopnopaTuBHOIO YNPaBieHns»).

Kak cnenyet n3 Onpeaenenms KoHctutyumoHHoro Cyaa P® ot 18.06.2004 N2 263-0, npuHUMN paBEeHCTBa BCEX Nepes, 3aKOHOM U Cy-
[LIOM, rapaHTMpoBaHHbli CT. 19 (4. 1) KoHcTuTyumum P, 03Ha4aeT, uTo rnpum paBHbIX yC0BUSX CyObEKTHI NpaBa LOMKHbI HAX0AUTLCS B paB-
Hom rionoxexnnn (Onpepnenenne KoHctutyumorHoro Cyaa P® ot 18.06.2004 N2 263-0 «O6 oTkase B NPUHATUN K PACCMOTPEHMIO Xanobbi
rgamaHMHa CwumakoBa Cepres VBaHOBMYA HA HApYLLIEHWE €r0 KOHCTUTYLMOHHBIX MpaB a63. 1 n. 1 ¢T. 91 denepansHOro 3akoHa.

12 Kak pasbacH1n KOHCTUTYLIMOHHBIN Cy, PO, «MOCKOAbKy B NPOLIECCE NPeANpPUHAMATENLCKOM AEATENLHOCTY aKLMOHEPHOO 06LiecTBa
MOTYT CTaNKMBATbCS MHTEPECH KDEAMTOPOB M aKLMOHEPOB, akLIMOHEPOB U MEHEKMEHTA, akLMOHEPOB — BNALENbLEB KPYMHbIX MAKETOB
aKLMi 1 MUHOPUTaPHbIX aKLOHEPOB, OAHO M3 OCHOBHbIX 3aa4 3aKOHOAATENbCTBA 00 akLMOHEPHbIX 06LLecTBax ABnseTcs obecneyervie
HanaHca 1x 3aKOHHbIX MHTEPeCcOoB» (MocTaHoBneHne KoHcTutyumonHoro Cyna P® ot 24.02.2004 N2 3-11 «[1o aeny o npoBepke KOHCTU-
TYLMOHHOCTW OTAENbHbIX NOAOXEHUIA CT. 74 n 77 PenepansHoro 3akoHa “O6 akuMOHepHbIX 06LLecTBax”, peryampylowyx Nopsaaok KoH-
CONVAALMM Pa3MELLEHHBIX aKLMI aKLMOHEPHOro 00LLEeCTBa U Bbikyna APOOHbIX akUuid, B CBA3W C xanobamu rpaxzaH, komnanum “Kaget
McTebnnwmeHTt” 1 3anpocomM OkTa6pbCkoro paioHHoro cyaa ropoaa Nexasl». CobpaHune 3akoHoaatensctea PP, 2004. N2 9. Crt. 830).
B Onpegenenun ot 03.07.2007 N2 681-O-1 KoHCTUTYUMOHHBI Cyn PD ykazan Ha HeOOX0AMMOCTb YCTAHOBAEHUS B 3aKOHOAATENbHOM
nopszake 6anaHca 3aKOHHbIX MHTEPECOB, C OAHON CTOPOHBI, CAMOT0 akLYIOHePHOro 06LLECTBA, KOTOPOE CTPEMUTCS K CHUXEHWIO CBOWX 13-
LEePXeK, U C APYror — ero y4aCTHMKOB, Yb MpaBa 3aTparuBaloTcs NPUHUMAEMbBIM PELLEHUEM MO YNPABAEHMIO OOLLECTBOM, MES MPY 3TOM
B BUAY, YTO OrpaHuyeHne npaB BNagenbLeB BbikynaeMblx LeHHbIX Bymar npecnenyeT 3aKoHHYI0 Lenb AOCTUXEHUS 0BLLEero Aas OTKPLITOro
aKLMOHEPHOro 00LLECTBA MHTEPECA, COAEPXKAHNEM KOTOPOro SBNnseTcs adhdekTnBHOE ynpaeneHne obuiectsom (OnpeneneHne KoHCTH-
TyumoHHoro Cyna P® ot 03.07.2007 N2 681-0O-I1 «[Mo xano6am rpaxaaH tO. K0. KonoakuHa v tO. H. LLlaneesa Ha HapyLUEHWE UX KOHCTUTY-
LIMOHHbIX MPaB nonoxeHusmu cT. 84.8 MepnepanbHOro 3akoHa “O6 akunoHepHbix 06LecTsax” BO B3aMMOCBA3N C 4. 5 ¢T. 7 DeaepanbHoro
3akoHa “O BHeCceHun nameHeHuii B @epepanbHblii 3akoH “O6 akLmoHepHbIX 06LLECTBaX” U HEKOTOPbIE APYrie 3akoHoAaTeNbHble akTbl Poc-
cuiickon ®epepaunn’». CobpaHme 3akoHogatensctaa P@, 2007. N2 46. Ct. 5643). Cm. Takxe: MNoctaHoBneHne KoHcTutyumonHoro Cyna
P® o1 21.02.2014 N2 3-M1 «[1o geny o NnpoBepke KOHCTUTYUMOHHOCTM N. 1 ¢T. 19 PenepanbHoro 3akoHa ‘O6 obLecTBax ¢ orpaHNYeHHow
OTBETCTBEHHOCTBIO” B CBA3M C Xanoboi 06LLeCcTBa C OrpaHNYeHHO OTBETCTBEHHOCTLIO “®rpma PeintnHr’». CobpaHne 3akoHoaaTensCcTea
P®, 2014. N2 9. Ct. 951,

13 O npUHLMNE NPONOPLIMOHANBHOCTY B KOPNIOPATUBHBIX OTHOLLEHWSIX CM., B YaCTHOCTU: MockeBuy I, E. TIPUHLMN NPONOPLIMOHABHOCTY
B KOPNopaT1BHOM npaee. BeCTHVK akoHOMMYeckoro npaBocyaus Poccuitckolt @enepaumnm, 2019. N2 12, C. 148-178.

oa TEPMUHOM «y4aCTHUK» 3AECh U fanee NOHMMAETCH Kak y4aCTHMK 0OLLECTBA C OrpaHUMYEHHOI OTBETCTBEHHOCTBIO, TaK 1 akLMOHEp,
€C/1 VHOE He CrefyeT 13 KOHTekcTa.

5 Cm.:nogn. 1, 10n. 1. cT. 2 DeaepanbHOro 3akoHa o 22.04.1996 N 39-d3 «O phiHKe LEHHbIX GyMars (fanee — 3aKOH O PhIHKE LIEHHBIX
66\/Mar). CobpaHwe 3akoHopaTtensbcTea PO, 1996. N2 17. Ct. 1918.
16 Cm.:n. 1. 31 DenepanbHOro 3akoHa oT 26.12.1995 N2 208-13 «06 akLMOHEPHbIX 0BLLECTBAX» (fanee — 3aKoH 06 aKLMOHEPHBIX
obulectBax). CobpaHwe 3akoHogatensctea P®, 1996. N2 1. Ct. 1.
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HoMuHanbHas CTOMMOCTb BCEX OObIKHOBEHHbIX aKLmiA 0OLLECTBA LO/MKHA ObITb OAMHAKOBOW. HOMMHANbHAs CTOMMOCTb NpK-
BUIEMMPOBAHHbIX aKLWMi 0AHOMO TUNa 1 06beM NPEAOCTABASEMbIX MV NPAB TakXe [OMKHbI ObiTb 0ANHaKoBbIMM ', Beinnata
[MBWOEHO0B OCYLLECTBASETCS NPOMNOPLMOHANbHO NPUHaANEXalM akumoHepam akLMsM COOTBETCTBYIOLLMX KaTeropui
1 TMNOB. [MpYHUMN NPONOPLMOHANBHOCTM NPUMEHSIETCS 1 NPV PacNpPefeneHn UMYLLECTBa B Cyyae nmkeuaaumm obue-
cTBa'®. Ero oencTeumio NoaunHeHb! 1 Apyrue cryyam npefoctaBneHus (pacnpeneneHns) MMyLWecTBeHHbIX 6nar obLiecTsa.

X0oTa A0nM B yCTABHOM KanuTasne 06WecTBa ¢ OrpaHNYEHHOM OTBETCTBEHHOCTBIO MOTYT UMETb PA3HYI0 HOMUHANBHYIO
CTOMMOCTb U HEOAMHAKOBYIO BEMMYMHY, HO pa3Mep O0MM y4acTHMKA 0OLWeCcTBa JOMKEH COOTBETCTBOBATL COOTHOLLIEHWIO
HOMUWHAaNbHO CTOMMOCTM €ro oM 1 YCTaBHOro kanuTtana o6LLecTBa, a AENCTBUTENbHAS CTOMMOCTb A0 y4acTHMKa 06-
L,ecTBa COOTBETCTBYET YAaCTW CTOMMOCTY YMCTbIX aKTMBOB 0OLLECTBA, NPONOPLMOHaNbHOM pa3mepy ero gonn'®. Pacnpe-
[lenexne 4vicToi Npubelan 1 MMYLLECTBA NPW NUKBUAALMM 0OLLECTBA C OFPaHUYEHHON OTBETCTBEHHOCTbIO MOAYMHSETCS
NPVIHLMMNY NPOMNOPUMOHaNBHOCTU,

Yupeautenu 1 nocneayolime nprobperateny pasmMeLlaemMblX akUMOHEPHBIM OOLWECTBOM AOMOMAHUTENbHBIX aKLUMIA UK
pasMeLLaeMblx 06LLECTBOM C OrPaHUYEHHO OTBETCTBEHHOCTBIO A0NEN yHacTys 0053aHbl OMiayvBaTh NPUOBpETaEMbIE akLMM
(Donm) ncxons U3 VX CNpaBeIMBOI OLEHKU, MCKIIOYaIoLLEel NProBpETEHME akLWiA (00Nel) Ha HESKBUBANIEHTHbIX YCNOBUSX!,

3. OrpaHquHMe AEeNCcTBUS NPUHLMNA NPONOPLUOHANIbHOCTU

[MprMeHeHMe NpUHLMIA NPOMOPLMOHANBHOCTY K OTHOLLEHMSIM y4acTUS B XO39CTBEHHBIX 0OLLLECTBAX UMEET ecTe-
CTBEHHbIE rpaHuLibl, 00yC/I0BIEHHbIE ABYEANHOM (CTATYTHOW M KOHTPAKTHOM) MpUpPOA0# X035MCTBEHHOro 06LIecTBa®,

Peanvaauus npmHUmna nponopLyoHanbHOCTV K pacnpeaeneHmnio MMyLLLeCTBEeHHbIX 61ar 3aKOHOMepPHa: UMYLLEECTBEH-
Hble Bnara fenaTcs copa3mMepHO BHECEHHbBIM BKNadam B YCTaBHbIN kanuTan. HanpoTuB, 41 PUHSITUS PeLLIeHst OpraHoM
yrpaBieHns X03FiCTBEHHOro 00LLEeCTBa KOpropaTuBHas BacTb AOIKHA ObiTb KOHCOVAMPOBaHa. MpUMEHEHVE NPUHLL-
na nponopuUMOHaNbHOCTIN K pacnpeaeneHunio ronoCcoB BEAET K NPOTUBOMON0XHbLIM MOCNEACTBUAM, YEM peannsaumns oaHHO-
ro NPUHLUMNA B OTHOLLEHWM pacnpeaenenns uMyLecTsa.

Tak, NOTPEeOHOCTb XO3MCTBEHHOrO OOLLECTBA B OCYLLECTBAEHNN S3KOHOMMYECKON AEATENLHOCTU TPEOYET NPUHATUS
BbICLLMM OpraHoM ynpasneHus obuiectsa — o6WyM coBpaHMemM y4acTHUKOB (aKLUMOHEePOB) YrpaBneHYeCKIX PeLIeHNi.
OnaHako 110604 13 crnocoboB NPUHSATUS pelleHns (NPOCTbIM B0NbLIMHCTBOM FON0OCOB, KBaNN®UUMPOBaHHLIM GOMbLINH-
CTBOM rON0OCOB, EANHOMIACHO) B TOW WM MHOW CTENEHN MOXET MOPOXAATh HECMPAaBEAIMNBOCTL. Hanpumep, NpUHATHE pe-
LUEHWI BONBLUMHCTBOM FOSI0COB MOXET NMOBAEYb YLLEMAEHNE MHTEPECOB MUHOPUTAPHBIX Y4aCTHUKOB. TpeboBaHue 0 npu-
HATUN PELLEHNs eAMHOraCHO yMansaeT MHTEPECH MaXOPUTaPHbIX YHaCTHMKOB. [pUHSATME pelleHns KBannpuumpoBaHHbIM
OOMbLLNHCTBOM IOJIOCOB MOXET HE COOTBETCTBOBATb MHTEPECcaM NGO MaxXopUTapHbIX, MO0 MUHOPUTAPHBIX Y4aCTHUKOB,

Bonpoc 0 ToM, B N0fb3y MHTEPECOB KakoW M3 rpymmn y4acTHUKOB 1 MO KakvM BOMPOCaM KOMMEeTeHUmn 06Liero co-
OpaHns y4acTHMKOB 3aKOHOJATeNb AOMKEH BbiCKadaTb NpeanoyTeHne, HenpocToit. KopnopaTueHas npakTvka nokasana,

7 Cwm.:a63. 3 n. 1 cT. 25 3akoHa 06 aKLMOHEPHbIX OBLLECTBAX.

18 Cwm.: cT. 23 3akoHa 06 aKLMOHEPHBIX OBLLECTBAX.

19 Cwm.: cT. 14 depepanbHoro 3akoHa ot 08.02.1998 N2 14-13 «O6 06LLECTBAX C OFPaHUYEHHON OTBETCTBEHHOCTBIO (Aanee — 3aKoH 06
006LLLEeCTBAX C OrpaHNYEeHHOI OTBETCTBEHHOCTLIO). CobpaHne 3akoHoaatenscTea P@, 1998. Ne 7. Cr. 785.

20 Cwm.: cT. 28, 58 3aKoHa 06 0BLLECTBAX C OFPaHUYEHHOI OTBETCTBEHHOCTbIO.

21 YkasaHHbIN NOAXOL, OTYETMBO BbIpaxeH B OnpefeneHnu Cyae6Hol KOMneriu no 3koHOMUYeckiuM cropam BepxosHoro Cyaa PP ot
25.01.2018 N2 301-3C17-13352: «[pv NoNy4eHU MHBECTOPOM A0/, HAAENSIOLLEN ero MMYLLLECTBEHHBIMU U KOPTOPAaTVBHLIMMU NpaBamMu,
SBHO HE COOTBETCTBYIOLLMIMM 06bEeMY BHECEHHOO M AOMONHUTENBHOIO BKIaAa, 0OMEH LLIEeHHOCTSMM He SBNISIETCS SKBUBANIEHTHBIM. B 3TOM
cnyyae, no cyTu, NpuobpeTeHne AOAW OCYLLECTBNSETCS MHBECTOPOM Kak 3a CHET ero A0MOSHUTENBHOrO BKNaAa, Tak U 3a CHeT BNOXEHWI
B 06LLECTBO, CAENAHHbIX PaHee BbIBLUVMM EAVHCTBEHHBIM Y4aCTHUKOM, TO ECTb MPOMCXOAMT MPUPOCT akTVBOB MHBECTOPA 33 CYET CHUXEHNS
akTvBa ObIBLIENO €AMHCTBEHHOMO Y4acTHMKA (YMEHbLUIEHUS padmepa ero 4ONN B CTOMMOCTHOM BbIP@XEHWN), MPUYNHSAS TEM CaMbIM BPe[,
KpeamTopam nocnegHero» (Onpenenexve CynebHOM konnernmn no skoHoMmU4eckmm cnopam BepxosHoro Cyaa P® o1 25.01.2018 N2 301-
3C17-13352 no aeny N2 A31-4923/2014. [loctyn 13 CrC «KoxcynbTaHTnoc»). PaHee B MoctaHoBneHun ot 14.03.2006 N2 12591/05 no
neny N2 A45-21009-04-KIM11-500 Mpesuguym BAC PO ykasan: «...MprobpeTeHne OAHUMU akLMOHEPaMM MO OTHOLIEHWIO K aKLMIOHEPHO-
My obLecTsy 6onbLuero o6bema npasa (60bLIEro KoAMYECTBa roON0COB), YeM 3TO YAOCTOBEPEHO NpUHAANEXaLWMK M akumnamu, 6e3
npenocTaBneHuns o6LLEeCTBY ONPeLeneHHOro UMYLLECTBEHHOIO SKBMBAIEHTA B BUE BKIAAa B €ro yCTaBHbIN kanutan uav 6e3 nponop-
LIMOHANbHOMO YBENUYEHUS KONMYECTBA FOIOCOB MO OCTasIbHBIM akLysaM 06LecTsa, NpYHaaexaliumM ApyrMM akumoHepam, NpoTMBope-
4NT yKa3aHHbIM HOpMaM 3akoHa 06 akUMOHEPHbIX 0BLLECTBaX U MPUHLMNAM akLUMOHEPHOrO OBLLECTBA, a TakKe HApYyLLIAeT npasa 3Tux
akumoHepos» (MoctaHoenexne Mpeanamyma BAC PO ot 14.03.2006 N2 12591/05 no neny Ne A45-21009-04-KIM11-500. octyn 13 CINC
«KoHcynbTaHTlnoc»). Cm. Take: Lernos . B. O6Luye NpUHLMNGI aKLIOHEPHOT0 3aKOHOAATENLCTBA M 3aLliMTa NpaB akunoHepoB. KOMMEH-
Tapwii MoctaHoBnexus Mpeananyma BAC PO ot 14.03.2006 N2 12591/05. 3akoH, 2006. N2 7. C. 49-53.

22" Cwm.: Leros I". B. SBNAETCS N XO3AACTBEHHOE OBLLECTBO MPaXAAHCKO-NPABOBLIM COOBILECTBOM? KOHLENLMs KOMMyHUKaTopa. 3a-
KOH, 2022. N2 6. C. 16-29.

23 B OTHOLLEHU YBEMYEHMS YCTABHOTO KanuTana o6LecTBa C OrpaHyeHHON OTBETCTBEHHOCTBIO AaHHas MPoBaemMa aHannaMpoBanach
KoHcTtutyumoHHsiM Cyaom PO B MoctaHosneHun ot 21.02.2014 N2 3-T1, B koTopoM KOHCTUTYLIMOHHBIA Cya PM oTMeTna, YTO «... NPUMeHN-
TENbHO K peLLeHnio 06 YBENMYEHNN YCTABHOMO kanuTana 06LecTBa C OrpaHNYEHHOM OTBETCTBEHHOCTbIO 32 CYET BHECEHWS AOMONHUTEb-
HbIX BKNaJ0B BCEMM €ro y4acTHMKaMn BO3MOXHOCTb AOCTVXEHUS BanaHca BHYTPMKOPMNOPATMBHBIX MHTEPECOB C YH4ETOM UMEIOLLEro KOH-
CTUTYLIMOHHYIO 3HA4YMMOCTb NMPUHLMNA CBOHObI A0roBOpa 06ECNEYNBAETCS C MOMOLLBIO IMCMO3UTUBHLIX HOPM, MO3BOSIOLLIMX MPEAYCMO-
TpeTb B ycTaBe 06LlecTBa TpeboBaHWe 0 MPUHATUM Takoro peLleHns 6oMbLUMM, YeM ABE TPETU, YACAOM FOJI0COB Y4aCTHVKOB 06LLECTBA>.
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4TO MO OOLLEMY NPABWITY CEAYET OTAABATb MPUOPUTET MHTEPECaM BOMbLUMHCTBA YH4aCTHWMKOB, 06eCneymBas MEHbLUMHCTBO
Y4aCTHUKOB HEOOXOANMBIMU MMYLLLECTBEHHLIMUW rapaHTUsMI®,

PyHOAMEHTOM TAKOr0 NOAX0AA CNYXUT AONYLLEHWE TOFO, YTO KOHTPOAMPYIOLWMIA Y4aCTHUK, AENCTBYS AOOPOCOBECTHO
1 pa3ymHo, ByaeT AencTBoBaTb B 060CO6AEHHBIX OOLLMX MHTEPECAX BCEX Y4ACTHUKOB, MPU3HABAEMBIX MHTEPECAMU X038~
CTBEHHOr0 06LLLECTBA: CTPEMSICH NONYYNTL BOMbLUE BLIFOA 415 cebsl, B Cyyae NPUMEHEHNS MPUHLMNA NPONOPLMOHANBHO-
CTV MPpU pacnpeneneHni ronoCcoB TakoM YHaCTHUK XO3MCTBEHHOrO 06LLLECTBA TEM CaMbliM AEACTBYET M B OOLLMX MHTEPECAX
0CTaslbHbIX y4aCTHUKOB.

MpuHaTWE pelueHunii TPeBYET OT YHaCTHUKOB OCYLLECTBNIEHWNS UHTENNEKTYANbHOW AEATENBHOCTY. YeM LUMpe Komne-
TeHumMs 06LLero cobpaHms y4acTHKOB, TeM BONbLUIE UHTENNEKTYaNbHbIX yeunuii TpebyeTcs oT ydacTHMkoB. OfHako Takas
WHTENNEeKTyanbHas AesTeNbHOCTb Y4aCTHUKOB HE NOANEXUT OTAENbHOMY BO3HArpaxaeHuio. Moatomy B Tex ciyyasx, koraa
pelleHre Ha obuemM cobpannn NPUHUMAaETCs GOMbLIMHCTBOM FOIOCOB YHaCTHUKOB, MPUMEHEHWE NPUHLMNA NPONOPLMO-
HaNbHOCTV NOPOXAAET «MPO6NeMy 6e36MNeTHNKA», YTO 0COOEHHO YYBCTBUTENBHO 11 XO3SMCTBEHHbIX 0OLLECTB C HEOOb-
LUMM KOJIMYECTBOM Y4aCTHUKOB, IAE Y4AaCTHWKN NPOSBASIOT 3HAYUTENBHYIO aKTUBHOCTb B yrpaBieHnn fAenamm o6LecTsa.

[ns npeoaoneHns 0TMeYEHHON NPoBNeEMbI 3aKOH [0MYCKAET OTXOL OT MPUHLMNA NPONOPLMOHANBHOCTY NPUMEHN-
TENbHO K HenyBAMYHBIM XO3SMCTBEHHBIM 06LLIECTBAM?®, YTO NpUaAeT rMOKOCTb B PEryIMpoBaHnmM OTAENbHbIX MPOEKTOB, Npe-
X[l BCEr0 MHHOBALMOHHBIX, B KOTOPbIX CYLLECTBEHHOE 3HAYEHNE UMEIOT JIMYHBIE UHTENNEKTYaNbHbIE BKNALbl Y4aCTHWKOB.
Hanpumep, Bbinnarta AMBUAEHAOB B NOBLILIEHHOM pa3Mepe OTAENbHOMY YHACTHUKY UV FPyMnne y4aCTHUKOB MOXET BbICTY-
natb GOPMOI KOMMNEHCALMM €O IMYHOTO MHTENNEKTYaNbHOMO BKNAAA, KOTOPLIN HE MOXET ObiTh BHECEH B YCTaBHbI KanuTan
UM B UMYLLLEECTBO 06LLLECTBA BCNEACTBIE HAIAraeMblx 3aKOHOAATENIbCTBOM OrPaHUYEHWIA.

[pyroit npymMep eCTECTBEHHOIO OrpPaHUYEHUs MPUMEHEHUS NPUHLMMA NPONOPLMOHANbHOCTN — PErynnpoBaHne npe-
[0CTaBNeHNs y4acTHUKaM MHdOopMaLMi 0 AeSTeNbHOCTM 06LWecTsa.

TpyaHOCTW C NMPUMEHEHNEM MPUHLMNA NPONOPUMOHANBHOCTU B OTHOWEHWU NpPeaocTaBneHns nHdopmaumm, Bo-
nepBbIX, OOBLACHATCH HEAEAMMOCTbLIO MHDOPMALMK O AEATENBHOCTU XO3AMCTBEHHOMO 00LECTBA: MHDOPMALMIO TaKoro
pPOAa HEBO3MOXHO APOOWTbL M MPOMOPLMOHANBLHO PACNpeaensTe MeXy y4aCTHUKAMU.

Bo-BTOpbIX, MPK NPEefOoCTaBAEHUN TPETBUM IMLAM MHPOPMAaLMK, COCTaBNALLEN KOMMEPYECKYIO TaliHY XO35MCTBEH-
HOro o6LLecTBa, TEPSETCS €€ LEHHOCTb. [103TOMY eCnn HE OrpaHNyMBaTh BO3MOXHOCTb MUHOPUTAPHOrO akLMoHepa nony-
yaTb MHGOPMALWIO O AEATENBHOCTM NYBANYHOrO aKLUMOHEPHOIO OBLLECTBA, TO HOPMaNbHas SKOHOMUYECKas AESTENbHOCTb
06LecTBa CTaHeT HEBO3MOXHOM?. MprMeHUTENBHO K HENYBNMYHLIM 06LLIECTBAM OTMEYEHHAs NpobieMa MeHee 0CTpa, HO
TaKkxke UMeeTcs.

B cBA3M C 3TIM 3aKOHOM YCTaHOBAEHbI MOPOrOBbIE OFPAHNYEHNS HA NPEAOCTABNEHME YHaCTHUKAM UHDOPMALMK, a UH-
dbopmaums noaeneHa Ha rpynnel?’. B peaynbtate MUHOPUTAPHbBIE YHaCTHUKI XO3CTBEHHOIO 06LLLECTBA HAXOASTCS B YCIO-
BUSIX MPUHUMNNETIBHO HEYCTPaHUMO aCUMMETPUN HGOPMaLMY.

4. an06p9TeHMe XO39MCTBEHHbIM 00LLECTBOM J,0/U y4yacTus Kak cpeacteo
BOCCTAHOBJIEHNS cripaBenJsIMBoOCTU

OTHOLLIEHNS y4aCTVst BO3HMKAIOT B CBA3U C TaKUMM MMYLLECTBEHHbIMK Onaramu, nonyyeHne KOTOPbIX YHaCTHUKY He
rapaHTpoBaHo. MprobpeTas [0V y4acTus, a 3aTeM OCYLLECTBAAS NpaBa y4acTus, kak Nnpasuno, MUHOPUTAPHbIE Y4aCTHY-
K1 BbIHY>XAEHbI AeCTBOBATb B YCNOBUSX MPUHLMNMANBHO HEBOCMOMHMMOrO HeaocTaTka SKOHOMUYECKM 3HAYUMOW MHDOP-
MaLMK, 4TO 03HaYaEeT OTCYTCTBUE Y HUX CTEMNEHN CBOOOALI, HEOOXOAMMOW ¥ LOCTATOYHOW ANS 3aKNIOYEHNUS 1 UCNIONHEHNS
00bI4HBIX FPAXAAHCKO-MPaBOBbIX JOFOBOPOB. HanpoTuB, MaxopuTapHbIe y4aCTHUKM 0BbIMHO, MPSIMO UM KOCBEHHO (Y4epe3
COBET ANPEKTOPOB, PYKOBOANUTENS), MOTYT BeCbMa 3DdEKTVBHO ONpeaensiTb Cyab0y KOHTPOAMPYEMBbIX On1ar, UMes BO3MOX-
HOCTb NOMY4YUTb CBEAEHUS, HEOOXOANMBIE AN MPUHATUS PALMOHAbHBIX LEN0BbIX PELIEHNIA.

YynTbiBasi OTKPbITHIN (HEMOMHLIN) XapakTep KOPNOPATUBHbIX MHBECTULMOHHBIX OTHOLLEHWIA 1 X CONPSKEHHOCTb, a Tak-
Xe OrpaHUYEHHYIO PaLMOHANbHOCTb U ONMOPTYHM3M UX YH4aCTHUKOB, TPEBYIOTCA CneumanbHble MexaHU3Mbl BOCCTAHOBE-
HUS CNPaBeIMBOCTY.

2 «BanaHc mexay nepepacnpeneneHem n CTabWABLHOCTBIO MOXET ObITb 06€CNEYEH C MOMOLLBIO HaAexaLLnxX topuandeckmnx npouenyp,

cynebHOro KOHTPOIS 1 PABHOLIEHHOrO BO3MELLEHUS MPU JIMLIEHUM COBCTBEHHIKA MMYLLECTBA MOMUMO €r0 BOJIU, KOTOPLIE B CBOEI COBO-
KYMHOCTU NMO3BONSIHOT CHU3WTb COLManbHbIE U3LEPXKM, CBA3AHHBIE C NepepacnpeaeneHeM akLMOHEPHOM co6CcTBeHHOCTH» ([ocTaHoBne-
Hue KoHctutyumonHoro Cyaa PO ot 24.02.2004 Ne 3-1).

%5 Cm.;a63.2n. 1ct.66 TKPD.

% Kak pasbacHn KOHCTUTYLIMORHLIT Cyz PD, JOCTUXEHINE KOHCTUTYLIMOHHO 3HAUMMOTO GanaHca HTEPECOB aKLMOHEPOB 1 aKLMOHEP-
Horo obLecTsa npeanonaraeT, YTo NpaBo akLMOHEPOB Ha LOCTYN K AOKYMeHTaM 06LLeCTBa A0MKHO OCYLLECTBASTLCS O€3 HapyLUeHs npaB
1 3aKOHHBIX MHTEPECOB Kak CaMuX akLiyIOHEPOB, TaK 1 aKLMIOHEPHOr0 06LLECTBA KaK CAMOCTOSTENIEHOMO CyObekTa rpaxaaHckoro 060poTa,
3aHTEPECOBAHHOIO B COXPaHEHWM KOHOUAEHLMANBHOCTN KOMMEPYECKM 3HAYUMMON Ans Hero uHdopmauum (Onpeaenerne KoHCTUTYLM-
oHHoro Cyna P® o1 18.01.2011 N2 8-O-I1 «[10 xanobe 0TKpbITOro akLMoHepHoro obLiecTtea “HedtaHas komnanus “PocHedTb” Ha HapyLle-
HWe KOHCTUTYLIMOHHbIX NpaB 1 cBobop nonoxeHrem ab3. 1 n. 1 .c1. 91 PepepansHoro 3akoHa «O6 akUMOHepHbIX obuwecTBax». CobpaHue
3akoHogarensctea P®, 2011. N2 8. Ct. 1202).

27 Cwm.: cT. 91 3aKoHa 06 aKLMOHEPHBIX 06LLecTBax, CT. 50 3akoHa 06 06LLECTBAX C OrPaHIHEHHOMN OTBETCTBEHHOCTBIO.
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OyeBnaHO, 4TO Nepenayda GyHKUMIA N0 MPUHATUIO SKOHOMUYECKMX PELLIEHNI OT 00LLEero cobpaHns y4aCTHUKOB COBETY
[IMPEKTOPOB, Y4TO XapakTEPHO AN NyBNYHbIX aKLMOHEPHbLIX 0BLLECTB, HE MOMOXET PELLNTL 3aAa4y NOJHOCTbIO, MOPOXAAs
CNOXHYI0 Npobnemy KOHTPONs 3a AeATeNbHOCTLIO COBETa AMPEKTOPOB. OTYaCTW TPYAHOCTW KOPMOPATUBHOIO KOHTPONS
B OTHOLUEHWM KOPNopauuii ¢ AMCNEPCHBIM KanuTanom MOryT ObiTb PeLEeHbl MPY NOMOLLM PEIHOYHOMO KOHTPONS%, 0aHaKo
PbIHOYHbIE MEXAHW3MbI HECOBEPLUEHHBI. [TOAKOHTPONbHBLIE MAXOPUTAPHBIM aKLMOHEPaM YAEeHbI COBETA AMPEKTOPOB NpK
HaNMYUK KOHPINKTA MHTEPECOB eABa in ByayT CTPEMUTLCS AENCTBOBATh B MHTEPECAX MUHOPUTAPHbIX akLMoHepoB. OT-
CTYNJEHNS B MOIb3Y MUHOPUTAPHBIX Y4aCTHUKOB U UX «NPEACTABUTENEN» B COBETE AMPEKTOPOB OT MPUHLMMNA NPONOPLIMO-
HaJIbHOCTU MpPY rOS0COBaHMM Ha 06LLEM COBPaHNM Y4aCTHUKOB MO AaHHBIM BOMPOCAM OMacHbl AN MHBECTULMOHHOIO
npowecca.

Kazanoco 6bl, BONPOC O CNpaBeaMBOM pacnpeaeneHny MMyLLEecTBa ex post Npu OTCYyTCTBMM BO3MOXHOCTW AeTab-
HOrO OMPEAENEHNS OTHOLLEHWI ex ante, HepaBEHCTBA NEPErOBOPHbIX MO3MLMIA, a TakxKe HENMPEOA0MbIX B LOGPOBOMBHOM
NOpsILKE Pa3HOrNacuii Mexay y4aCTHUKaMm (UX rpynnamm) MOXHO MONbITaTbCs Nepeaath Ha paspelueHve cyay. OgHako
5TO BO3MOXHO OTHIOAb HE BCEraa: CyA HE MOXET M He JO/MKEH OLLEHNBATL 9KOHOMMUYECKYIO LIeNeco00pa3HOCTb Kak TakKOBYIO
1 NepecMaTprBaTh PeLeHrs opraHa ynpaeneHns X039McTBeHHOr0 06LecTBa®. MNokasaTenbHa oTpuLaTeNbHas AN1s UCTLOB
npakTuka no TpeboBaHUsM O BbiNnaTe HeOOBbABNEHHbIX AMBUAEHAOB: Cybl CUCTEMATNYECKN OTKA3bIBAIOT B YA0BAETBOPE-
HWW MCKOB TaKoro Pofia, YTo MMeeT Noj, coboit dyHaaMeHTabHbIE NPUUNHBIE,

Bbixogom 13 Tynuka, NOPOXAEHHOrO OrpaHNYEHHON PaLMOHaNBHOCTLIO 1 OMMOPTYHU3MOM KOHTPOMMPYIOLMX y4acT-
HWKOB, YEHOB COBETA AMPEKTOPOB 1 MEHEIXMEHTA BbICTYNAET Takom Cnoco0 BOCCTAHOBAEHMS CIPABEAIMBOCTH, Kak no-
HyxaeHve o6LLeCTBa Npy onpeaeneHHbIx 06CTOATENbCTBAX NPMOBPECTY AOMN (aKLMKN) YHACTHUKOB — AMCCUAEHTOB MO KX
[eACTBUTENbHOM (PbIHOYHOM) CTOMMOCTY, BO3BPALLAS UM CTOMMOCTb MX MHBECTULMIA C y4eTOM nNpupocTa. [JaHHyo onepa-
LMI0 MOXHO CHMTaTb HEMOJIHBEIM aHaI0roM PacTOPXEHUS MHBECTULMOHHOMO 4OroBopa (Bbikyna 3apaHee HeonpeLeneHHoN
PEHTBI), YTO NO3BOASET YBUAETb CXOACTBO MEXAY AaHHBIM MEXaHW3MOM W MHCTPYMEHTamu, NpeayCcMOTPEHHbIMU M. 3, 2
cT. 428 nct. 451 TK P®.

Mpoes yka3zaHHOro noaxoaa 3akioyaeTcsl B BO3MOXHOCTU OObLEKTMBHOIO ONPEAEIEHNs] HAPYLLIEHUS Pa3yMHbIX OXU-
JaHwii y4acTHUKa OTHOCUTESNIbHO WHBECTULIMOHHOW/ANBUAEHAHON MOIMTUKM XO3SMICTBEHHOro 00LLECTBa, MpuUYemM He
BCJ1eICTBUE PbIHOYHOU KOHBIOHKTYDbI, @ B pe3y/ibTate AercTBuii (6e3neiicTBus) MaxopuTapHbIX y4acTHuKoB. Hecnyyaii-
HO B cyaebHO-apbuTpaxHoit npakTuke chopMynMpoBaHa NpaBoBas No3vumMs 0 HeAOMYCTUMOCTH «3anuMpaHns» y4acTHUKa
B 06LLECTBE C OrpaHNYeHHOI OTBETCTBEHHOCTbLIO®!.

BbIKynmHO MexaHn3M NpeaycMOTPEH KOPMopaTMBHLIM 3aKOHOAATENLCTBOM (BbIKYN akumid N0 TPeBOBaHMIO aKUMOHE-
pa®?, npuobpeTeHne 4onM B yCTaBHOM KanuTasne no TpedoBaHuio ydactHuka®). Kpome Toro, yctaBom 06LLECTBa C orpaHu-
YEHHOW OTBETCTBEHHOCTbIO 0BLLECTBA MOXHO NPEAYCMOTPETh NPaBO BbIXOAA y4aCTHUKa 6e3 BCAKMX YCN0BUIAS (BKoyas
OTCYTCTBME HEOOXOAMMOCTM MOMYYEHNUs COrnacus Apyrux y4acTHUKOB), @ Takke Npy Hanuyum onpeaeneHHbIX YCroBuii,
B TOM YMCNE NPY HACTYNNEHWUN AW HEHACTYNIEHUW ONPEAENEHHbIX 0OCTOATENLCTB, UCTEYEHUM CPOKA MO0 COYETAHWEM
3TUX 0BCTOATENLCTB®®, HANPUMEP HEMPUHATAM PELLEHNS O BbINnaTe AMBUAEHAOB NMPY HaMYMK YUCTOM NpubbInK. Heny-
BANYHBIE aKLIMOHEPHbIE OOLWECTBA BNPaBe PasMeCTUTb MPYBUAErMPOBAHHLIE akLMKW, NMPEAOCTaBASIOLIME NPABO UX BAa-
[nenbly noTpeb0oBaTh BbIKYN BCEX MAN YACTW MPUHAANEXALLMX UM YKAa3aHHbIX MPVUBUAErMPOBAHHbIX aKLWMIA B ClyYae NPUHATUS

28 Manne H. G. Our Two Corporation Systems: Law and Economics. Virginia Law Review. 1967.Vol. 53. No. 2. P. 259-284; Easterbrook F. H.,
Fischel D. R. The Economic Structure of Corporate Law. Cambridge. Massachusetts. Harvard University Press, 1996.

29 «CynebHbIit KOHTPOMb MPU3BAH 0BECeYMBATL 3aLLMTY MPaB 1 CBOGOL, aKLMOHEPOB, a HE MPOBEPSIT SKOHOMUYECKYIO LIeNnecoobpas-
HOCTb PELLEHUI, NPYHUMAEMbIX COBETOM AMPEKTOPOB U 06LMM coBpaHMeM akLMOHEpPOB, KOTOpble 061afalnT CcaMoCTOSTENBHOCTbIO
1 LWMPOKOW AUCKpeLmner Npu NPpUHATAN peLeHnii B chepe busHeca» (M. 5.2 MoctaHosnenns KoHctutyumonHoro Cyna PO ot 24.02.2004
Ne 3-1).

30 Ilenos I'. B. Kak nogenutb LUKYpY HeybuToro meaeeasn? unv MNpasoBble CNOco6bl YCTPAHEHWS HEOMPEAENEHHOCTH U ONNOPTYHU3Ma
npm pacnpeneneHy Nnprnbblin Xo3aincTBeHHbIX 061LecTB. 3akoH, 2019. N2 2. C. 111-126; Magxwes I. A. Ykas. cou.

Tak, CynebHasa konnerus no skoHommyeckum cnopam BepxosHoro Cyga PO ot 11.06.2020 N2 306-9C19-24912 no neny OO0 «HAHa
TopMblIL» ykasana, yTo «...npegycMaTpraeMble yCTaBOM Npasuia He MOryT NPOTUBOPEYMTb CYLLECTBY 3aKOHOAATENBHOIO PEryNpoBaHus
TOBAPULLECKOrO COrMaLlEHMsl, KOTOPOE 3aKI04aeTCst B TOM YUC/E B HEZOMYCTUMOCTM CUTYaLuW, MPU KOTOPOI Yy4aCTHUKY 3anpeLLiaeTcs
BbIX0Z, U3 06LLecTBa 6€3 BO3SMOXHOCTM BO3BpaTa CBOMX MHBECTULMIA. BECCPOYHBIN 3anpeT uin HeobX0AMMOCTb NOAYYEHWs COrnacus Ha
OTYYXAEHNE 0NN (aKLmMM) ypaBHOBELLVBAETCS NMPABOM BbIXOAA M3 0OLLECTBA B Clly4ae 0Tkasa B COrMiacuy Unu npu Hanuymum 3anpeTa Ha
otyyxaeHue (n. 2 c1. 23 3akoHa N2 14-d3), HO NpK 3TOM C TOYKM 3peHnst BanaHca MHTepPecoB AoMYCTUM 3anpeT (HeobXoAMMOCTb Noy-
4aTb COrnacue) Ha OTYYXAEHNE JONN B TEYEHME PA3YMHOMO KPAaTKOCPOYHOrO NeEpPMoAaa (HanpruMep, 3KOHOMUYECKU MPOrHO3UPYEMBIA CPOK
0KynaeMoCTU AW cpok pa3paboTku TEXHONOMMM) B OTCYTCTBME NpaBa Ha Bbixo4 (Mpasa noTpeboath OT 06LiecTa NprobpecTtn fonio)
y4aCTHUKA, 3aTPOHYTOrO Tak!MU OrpaHudeHusMi. NpenmMyLLecTBeHHOE NPaBO MOKYMKY 10U B YCTABHOM KanuTane BbICTynaeT QyHKLMO-
HaNbHbIM 3KBMBANEHTOM OTrPaHUYEHUIA Ha OTHYXAEHWE [ONN B YCTABHOM KanuTane, XOTa U He UCKAo4as MOMHOCTbIO OTYYXAEHWE, HO ra-
PaHTUPYst COXPaHEHME NEPCOHANIBHOIO COCTaBa y4aCTHUKOB. ClefoBaTesibHO, MPEMMYLLIECTBEHHOE MPaBO MOKYMKM LO/IU TAKXKE HE MOXET
€03/aBaTb NPENATCTBYS B OTHYXAEHMMN Y4aCTHUKaMV CBOVX A0 HA HeonpeaeneHHO 0TI CPOK, NLLIAs X BO3MOXHOCTV BEPHYTb CBO
nHeecTuummn» (Onpepenexve CynebHOM KOANErnM MO 3KOHOMUYECKMM cnopam BepxosHoro Cyaa Poccuiickon ®epepaumm ot 11.06.2020
Ne 306-5C19-24912 no geny N2 A65-3053/2019. JocTyn n3 CINC «KoHcynbTaHT MNnt0c»).

32 Cm.: cT. 75 3aKoHa 06 aKLIMOHEPHbIX OBLIECTBAX.
33 CMm.: cT. 23 3aKoHa 06 06LLECTBAX C OFPaHUYEHHO OTBETCTBEHHOCTbIO.
34 Cm.:m. 1cT. 26 3aKoHa 06 06LLECTBAX C OFPaHUYEHHOI OTBETCTBEHHOCTbIO.
35 Cm.:n. 1.2 ¢T. 26 3aKoHa 06 06LLECTBAX C OrPAHUYEHHOI OTBETCTBEHHOCTBIO.
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06Wwmm cobpaHmMeM akLMOHEPOB PELLEHMI NO BOMPOCaM, NPELYCMOTPEHHBIM YCTABOM OOLLECTBA, ECAN OHU FONIOCOBAN
NPOTMB NPUHATUS COOTBETCTBYIOLLENO PELLEHUS MW HE NPUHUMAN y4aCTUS B FONOCOBAHUI®.

TeMm He MeHee Npo6enom NPaBOBOro PEryIMPOBaHNS SBASETCS OTCYTCTBYE Y akUMOHepa npasa TpeboBaTh Bbikyna ny-
BAMYHBIM aKLUMOHEPHBIM 06LLECTBOM OOLIKHOBEHHBIX aKLIMIA B CAlydae, Koraa B my6nnmyHoM 06LLECTBE MMEETCH KOHTPONNPY-
IOLLLMIA aKLUWMOHEP MKW rpynna KOHTPOMMPYIOLMX aKLIMOHEPOB, a 06LLLECTBO MPY HAMYMIN YUCTON NPUBLIAN CUCTEMATUYECKM
He BbINaaunBaeT ANBUAEHAbI B HAPYLLEHNE YTBEPXAEHHON paHee AVBUAEHOHOM NOAUTUKN.

[lepeyncneHHblie B KOPNOPaTMBHOM 3aKOHOLATENIbCTBE OCHOBAHWA BbiKymna akuui (LoNei B yCTaBHOM KanuTane) no
Tpe60oBaHWIO akLUWMOHEPOB (Y4aCTHWUKOB) HE NMOKPbLIBAIOT U UHBIX C/ly4aeB HapyLeHVs TpeboBaHUiA CnpaBeNMBOCTH, CBSA3aH-
HbIX C I0PUANYECKOW /UK GakTU4eCKoM HEBO3MOXHOCTbIO NPOLATb akLmMK (LOAM B YCTABHOM Kanutane) Ha pbiHKe BCes-
CTBWE OEVCTBUS U/1nn 6e30eNCTBIS KOHTPOMMPYIOLLETO Y4aCTHMKA (Y4aCTHUKOB).

Ou4eBMOHO, YTO TAaKO NOAX0M 3aKOHOAATENs K PErYNMPOBaHMIO BbIKyna akLUuii (40ne B ycTaBHOM Kanutane) Henocne-
[lOBaTENEH 1 HE B MOSTHON Mepe 06ecneynBaeT MHBECTULMOHHBIE MHTEPECH MUHOPUTAPHLIX YH4aCTHUKOB. Hampumep, nc-
KnoYaeMblli n3 06LLECTBA C OFPAHNYEHHOM OTBETCTBEHHOCTbIO 32 COBEPLLEHHOE B OTHOLLEHMM OOLLECTBA MPOTUBONPABHOE
LESHME Y4aCTHVK BNpaBe Nony4uTb AENCTBUTENBHYIO CTOMMOCTb CBOEN 10K, B TO BPEMS KaK YrHETAEMbII, MOTEPMEBLUNIA
y4acTHUK B 0OLLEM BMAE NO yMONYAHMIO TakUM NPaBoM He obnagaer.

B cBS31 € 9TMM B KOPNOPATMBHOM 3aKOHOAATENBCTBE LeNecoobpasdHo 3akpenuTb 06LLEee NPaBmio O NpaBe y4acTHUKa
X039MNCTBEHHOMO 00LLECTBA TPEOOBATH BbiKyMa XO39NCTBEHHBLIM 0BLLECTBOM NPUHAANEXALLEN YHACTHUKY 40N B YCTAaBHOM
kanuTane (akuui) npu HapyLeHUn 06LLECTBOM Pa3yMHbIX MHBECTULIMOHHBIX OXWUAAHWUIA y4aCTHIKA C Y4ETOM YCTAHOBAEHHbIX
3aKOHOM 1 YCTaBOM YCNOBUIA%E, Mpy BO3HUKHOBEHUM PA3HOTNAcUii OTHOCUTENbHO HanMyMs/0TCYTCTBSt OCHOBAHUIA NS Bbl-
Kyna [0nv B yCTABHOM kanuTane (akuwii) cnop Ao/XeH paspellatbcs apbutpaxHbIM CyAoM Mo UCKY 3aMHTEPECOBAHHOMO
yyacTHuMKa (akumoHepa).

3akovyeHue

JocTmkenne cnpaBeanmBoCTy TpeByeT COHETaHNS Kak OPraHM3auMOHHbBIX (BAACTHBIX), Tak U KOHTPAKTHBIX MEXaHU3-
MOB, 4TO 0OYCNOBNEHO AYaNUCTUHECKO NPUPOAOI X03SIMCTBEHHOrO 06LLECTBA. [TpUMEHEHNE NPMHLUMMNA NPOMOPLMOHab-
HOCTV HEe MOXET B MOJIHON Mepe 06ecneynTb CNpaBeIMBOCTb BO BHYTPEHHEN AEATENbHOCTU XO39MCTBEHHBIX 0BLLECTB.
B nononHeHue kK cooepXalymcs B 3aKOHe 4aCTHbIM NpasuiamM, pPeryanpylowmm Belkyn akumin (npuobpeteHue fonei)
y4acTHVKa No ero TpeboBaHMIo MPK ONpeaeneHHbIX 06CTOATENLCTBAX, UMEET CMbICT 3aKPENUTb 0OLLME NOAOXEHMS O Npa-
BE Y4aCTHVKa X039CTBEHHOrO 06LecTBa TPeOOBATb BbIKyMa NPUHAANEXALLEN EMY 0NN B YCTABHOM KanuTtane (akuuii) npu
HapyLweHuy 06LLECTBOM PA3yMHbIX MHBECTULMOHHBIX OXUAAHWIA Y4aCTHUKA C Y4ETOM YCTAHOBMIEHHbBIX 3aKOHOM 1 YCTaBOM
YCNOBWIA.
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The Protection of the Defendant’s Rights in Criminal Trial by
Default — From the Perspective of Due Process
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Abstract

Due to the change of the traditional procedural structure of the complete three parties of prosecution, defense
and trial, criminal trial in absentia may result in the neglect of the rights protection measures due to the absence
of the defendant in trial, and thus further impacts several principles and norms under the due process. Based on
the criminal procedure system and even the reform of the entire judicial system, the discussion on the criminal trial
in absentia should not be confined to the basic frame of normal bench trial paradigm by due process, the possible
adverse consequences should not be taken as the inevitable argument for criticizing the system, but rather a rational
and neutral position, return to the original point of the system, seek the basic principles involved in the criminal trial in
absentia, and respond to many doubts that the absent defendant’s rights are bound to fall, and thinking dialectically
on this basis, from the two dimensions of system function, value presetting and perfection of existing specifications,
deduces and sums up the internal logic of this system in its normative construction, system operation and internal and
external harmony, focusing on strengthening the rights protection of the defendant at the times.

Keywords: Trial in Absentia; Legitimacy; Rights Protection; Procedural Relief.

Introduction

In October 2018, the Standing Committee of the National People’s Congress adopted the Decision on Amending the
Criminal Procedure Law of the People’s Republic of China, adding a chapter on Criminal trial in Absentia to the fifth special
procedure, which once again triggered a heated discussion in the academic circle on this procedure. This revision of the
law and the debate in the academic circle are more focused on rights protection of absent defendants in this procedure.
As an exception to the bench trial procedure, trial in absentia restricts or deprives the defendants of some litigation rights,
it may violate the basic principles of criminal procedure, and even be questioned for judicial impartiality with due process
as its essence, even in extraterritorial countries and regions ruled by law, which apply prudently, clarify its limited scope of
application, and construct and improve procedure protection and necessary relief mechanisms.

In the field of sociology, the justification of a certain procedure or system can usually be demonstrated from two
dimensions. First, by considering the purpose of the program or system, through the subjective evaluation of society and
the demonstration of the path to realize the purpose of the system, we can prove its purposefulness and demonstrate the
justification of its existence; Second, through the analysis of the rationality of the procedure or system itself, through the
demonstration of the influence and requirements of social objective needs on the establishment of the system, and then
prove the legitimacy of the system, so as to achieve the proof of its legitimacy'. In response to many doubts and disputes
about the establishment of criminal trial in absentia, the author believes that, as a litigation system dating back to ancient
Rome at the earliest, the reasonableness of the Chinese-style criminal trial in absentia can also be based on the above-
mentioned evidence path, focusing on the following two dimensions: (a) the functional presupposition and value target of
the procedure; (b) how to maximize the protection of the rights of absent defendants under the standards of fair trial and due
process of law.

The doubt of trial in absentia system from the perspective of due process

Due process of law is also called due process of law. According to Black’s Law Dictionary, the so-called due process
of law refers to a series of rules that protect everyone involved in criminal activities, including criminal suspects and
defendants’ right to life, right to liberty, right to property, right to privacy and other legitimate rights from illegal interference
in order to ensure the fairness of judicial activities. It requires that the state departments exercising criminal judicial power
should strictly follow the procedures prescribed by law when restricting or depriving the rights of individuals, and the
procedures themselves must be just and reasonable?. “Due process of law has long been part of our constitution lexicon,

1 ZHANG Jieyu, “Research on the Rights of the Defendant in Criminal Procedure by Default in China,” Proceedings of the 2018 Annual

Conference of the Chinese Society of Criminal Procedure Law, p. 367.
Bryan A. Garner, Black’s Law Dictionary (9th ed.), West Publishing Co, 2009, p. 575.
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and there are few more important phrases®.” The idea of observing “due process of law” and some factors it contains have
a long history in western countries, With the gradual integration of common-law process and the conception of natural
rights, due process of law has changed from the initial simple procedural connotation to substantive connotation, which has
both procedural and substantive contents and has been adopted by the United Nations Criminal Justice Rule. What due
process of law seeks to guard against is all threats to power, whether legislative power, executive power or judicial power.
Due process of law is never a pure technical and formal rule, but a complete set of systematic engineering to realize the
rights protection constructed with the concept of procedural justice. Specific to the trial procedure of criminal proceedings,
what due process of law needs to maintain is the minimum guarantee of criminal defendants, including 11 rights, such as
presumption of innocence, prohibition of self-incrimination, and autrefois, among which the core is the defendant’s right to
attend court for trial.

From the analysis of the origin of the system of the defendant attending court for trial, the reason why it is established
in the modern criminal procedure is the rapid development of the human right of “litigation participation™. With the
establishment of the defendant’s litigation subject status, the defendant is no longer regarded as the object of prosecution,
but enjoys a series of litigation rights and actively participates in litigation. The litigation procedure must ensure that he can
participate in litigation activities substantially, that is, to ensure that “before making a judgment concerning them, the court
listens to his opinions and they have the right to speak®.” As the most direct way for criminal defendants to participate in
criminal trials, defendants can fully express their opinions to the court by attending the court, and confront witnesses directly
and face to face, thus affecting the inner conviction and adjudication by factual adjudicators. At the same time, with the
development of modern penalty theory, especially the rise of educational penalty theory, the focus of penalty has changed
from traditional attention to “behavior” to “actor”, and the individualized judgment of actor has become an important basis
for penalty. In line with this, the criminal defendant’s attendance at the court for trial has become a prerequisite for criminal
trial. “The trial judge should not only observe the witness, but also observe the defendant personally in order to gain a real
understanding of his personality. Therefore, in principle, if the defendant does not appear in court, the trial procedure
shall not be conducted®.” In this sense, the defendant’s “ the right of being at trail “ is not only the basic requirement of due
process of law, but also another guarantee of fair trial, which shows the basic procedural jurisprudence of respecting the
subject status of the accused, and is rooted in the basic consideration of the state to prevent the wrong determination of
judgment facts. Article 14, paragraph 3, of the International Covenant on Civil and Political Rights also sets “attendance of
the accused in court for trial” as the minimum guarantee enjoyed by criminal defendants, and defines it as an integral part
of due process of law.

Modern criminal procedure operates on the axis of the three functions of prosecution, defense and trial. In a sense,
the whole criminal procedure is the process of the interaction and realization of these three functions. In the process of
criminal trial, in order to maintain the mechanism of distinguishing litigation functions, itis necessary to maintain the litigation
structure of prosecution, defense and trial, that is, to maintain the relative balance between the prosecution and defense
functions, to achieve the equal confrontation between the two sides, and the judge is in the middle of it. In this sense, the
criminal trial in absentia has changed the traditional structure of prosecution, defense and trial, which may result in the
omission of rights protection measures due to the defendant’s absence in the trial, thus affecting the relevant principles
and norms of criminal procedure. For example, due to the absence of the defendant, the defender may not be able to
obtain sufficient basis for defense and it is difficult to conduct effective defense, which ultimately leads to the erosion of
the principle of the defendant’s right to defense. For another example, the trial procedure in absentia will also affect the
defendant and his defense’s right to challenge, impact the court hearing procedure and process aimed at realizing the goal
of truth finding, and deviate from the presence requirement under the principle of direct and verbal trial. In this sense, the
trial procedure in absentia has already constituted an invisible “derogation” of the criminal defendant’s right to appear in
court, and constituted a real impact on the traditional “bench trial” and the fair trial right enjoyed by the accused. Because
of this, the system of criminal trial in absentia is regarded by some scholars as a litigation system with “natural defects™.

However, in the author’s opinion, the discussion of the criminal trial in absentia system should not be confined to the
basic frame of due process versus normal bench trial paradigm, and should not take the possible adverse consequences as
the inevitable argument of the system criticism. In the study and adjudication of this system, the analysis and adjudication of
this issue should be placed under the era pattern of the criminal procedure system and even the reform of the whole judicial
system from a more rational and neutral standpoint, so as to return to the origin of the problem, seek the basic principles
involved in this system, respond to many questions about the inevitable omission of the rights of absent defendants, and
think dialectically on this basis. The internal logic of the construction and operation of the system in the context of The Times
is deduced from the two dimensions of the system function and value presupposition and the perfection of the existing
norms.

John V. Orth, Due Process of Law: A Brief History, Lawrence, Kansas: University Press of Kansas, 2003, p. 9.
DENG Siqing, “Study on Criminal Default Trial System,” Chinese Journal of Law, no. 3 (2007): 97.
Michael D.-Bayles, The Principle of Law — A Normative Analysis, Encyclopedia of China Publishing House, 1996, p. 35.
WAN Yi, “On the Trial by Default System in Criminal Procedure,” Contemporary Law Review, no. 1 (2004): 41.
WANG Minyuan, “On the Criminal Trial in Absentia,” Law Science Magazine, no. 8 (2018): 43.
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The justification theory of the criminal trial in absentia system in a multi-dimensional
dimension

a) thevalue conflict under the criminal trial in absentia system

The construction and improvement of modern criminal procedure system is concerned with a multi-dimensional goal
and value system with multiple levels. Not only do there exist multiple differences between values, but even the same value has
multiple levels under different conditions. The legislative establishment of criminal trial in absentia is not only the embodiment
of the deep development of criminal procedure system, but also the concrete representation of the recognition and practice
of this multi-dimensional value system®. In the concrete construction of criminal procedure system, “if one of the values is fully
realized, it is inevitable to sacrifice or deny other values to a certain extent®. “The construction and improvement of criminal
procedure system itself is the trade-off of multiple values, and the establishment of trial in absentia system is also a rational
choice after this multi-dimensional value balance, so it is coverd by the concepts of “value conflict” and “rational choice”.

Based on the original meaning of due process of law, criminal trial should be conducted on the premise that the
defendant attend the court trial, but not in his absence. However, there is often one kind or another inequality between the
ideal state of being and the actual state of being. In the practice of criminal justice, criminal defendants may not appear in
court for trial for various reasons, either actively or passively, or at the beginning or in the middle of the process. Under such
circumstances, the court is faced with a dilemma: if the trial is stopped to maximize the protection of the defendant’s right to
participate in the procedure and ensure the realization of procedural justice, the litigation period will be prolonged to a certain
extent, the litigation cost will be increased, and the litigation efficiency will be low; if the trial is conducted in the absence of
the defendant, although it can give full play to the deterrent function of penalty, save litigation resources and improve litigation
efficiency, that is, Beccaria said that “the more timely the penalty is, the more prominent and lasting the connection between
crime and penalty will be in people’s minds”, it detracts from the procedural justice required by due process. In this sense,
the most prominent conflict of values facing the legislative establishment of criminal trial in absentia system is the balance
between justice and efficiency.

From the perspective of historical development, it is precisely because of the contradictions and conflicts between trial
in absentia and certain principles under due process, especially the value orientation of judicial impartiality, that in the early to
mid-20th century, when the pursuit of judicial impartiality was the only value goal, the criminal legislation of various countries
almost always held a negative attitude towards trial in absentia. In case the defendant evaded trial, the practice of suspending
the lawsuit and waiting for the defendant to attend the court trial before trial is generally adopted. However, in the middle-to-
late 20th century, with the increase of criminal offenses, the efficiency of litigation has been paid more and more attention.
In order to ensure the timely realization of the state power of punishment and avoid the situation that the criminal defendant
can’t be judged because he doesn’t appear in court, more and more countries have established the trial in absentia system
in their criminal procedure law, which is a necessary supplement to the bench trial under normal conditions™. As the value
goal and system evaluation standard pursued by criminal trial and even the whole criminal procedure, the concept of litigation
efficiency has emerged with the continuous penetration of economics into legal disciplines since Adam Smith, especially
the application of legal economic analysis methods. With the continuous promotion of law and economics, the concept
of litigation efficiency has been paid more and more attention by ¢ the study of criminal theory and the norms of criminal
legislation.

As the two major value goals pursued by criminal proceedings, justice and efficiency have different connotations and
extensions, so they inevitably have conflicts. When the two value goals of justice and efficiency conflict, we need to make
a balance and choice. Admittedly, as the primary value goal pursued by criminal proceedings, justice should always be the
first, because “every wrong judgment will lead to inefficient use of litigation resources'.” However, this does not mean that
the efficiency of litigation should not or cannot be maximized on the basis of guaranteeing the minimum judicial impartiality.
b)  The justification of criminal trial by default system

As Radbruch said: “If the law is regarded as a form of social life, then the procedural law as a ‘formal law’ is the form of
this form. Like the top of the mast, it will make a strong swing to the slightest movement of the hull'2. “The criminal system of
trial in absentia is a new system created by the “law of form”. The design of its content, the construction of its system and the
logical framework of its provisions directly reflect the value orientation and practical response of legislators. In my opinion, the
standardized, detailed, sound and effective criminal trial in absentia system not only has realistic rationality, but also has the
justification of original significance, which shows the convergence trend of modern criminal procedure.

First, based on the justification of the defendant’s rights. The so-called right, that is, the sum of powers enjoyed by the
right subject within the legal scope to satisfy its specific interests, is concentrated in the freedom of the right subject to choose

a certain behavior or not to act according to his or her own will. Right means that in a specific relationship, the law recognizes
8 HU Zhifeng, “Study on Standard of Proof in Criminal Trial by Default,” Journal of National Prosecutors College, no. 3 (2018): 116.
9 XU Guodong, Interpretation of Basic Principles of Civil Law, China University of Political Science and Law Press, 1992, p. 333.

10 DENG Siqing, “Study on Criminal Default Trial System,” Chinese Journal of Law, no. 3 (2007): 93.

" Michael D.-Bayles, The Principle of Law — A Normative Analysis, Encyclopedia of China Publishing House, 1996, p. 24.

12 Gustav Radbruch, Introduction to Law, Commercial Press, 2013, p. 170.
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that the choice of the subject of right is superior to the choice or will of the subject of obligation. Any decision made by the
subject of the right within the scope of such freedom shall be regarded as the exercise of the right. As far as the essence of
rights is concerned, waiver of rights itself is also a specific way of exercising rights, which is the token of the litigation status of
the subject of rights'®. The “Opinions” issued by the United Nations Human Rights Committee in “hearing” the relevant “cases”
clearly stated that: “After the defendant has been given all necessary notices, including informing the time and place of the
trial, and being required to attend the court trial, but the defendant himself decides not to attend the trial, the criminal trial
in absentia does not violate the provisions of Article 14, paragraph 3 (d), of the International Covenant on Civil and Political
Rights on the right to attend the court trial™.” In other words, the right of being at trail, like other rights, can be disposed of
or even waived. The defendant has the right to decide the fate of litigation and bear the corresponding legal consequences
according to his free will and within the scope permitted by law based on his status as the subject of procedure in criminal
proceedings, which should be respected by the court®™. In my opinion, respecting the defendant’s status as the subject of
litigation itself includes respecting the free choice made based on his own judgment under the right of his subject. When the
defendant gives up the right of being at trail, the trial in absentia is not only the compliance of his will to exercise his rights, but
also the confirmation of his status as the subject of litigation.

Moreover, although the defendant’s participation in trial activities in court is an effective means for him to defend
himself, question, explain and argue, and protect his legitimate rights and interests, as Professor Deng Siging said, “In some
cases, there will be some unfavorable factors in the defendant’s participation in criminal trials, which are not conducive to
the protection of his rights. On the one hand, the defendant’s attendance in court will show his “possible” disgraceful side in
front of the public and bring psychological pressure; on the other hand, in cases where the defendant is not in custody, blindly
requiring the defendant to attend the court will add an extra time and cost burden to him.*

Second, in response to the needs of judicial practice, ensure the justification of the realization of state power. Article 181
of the Interpretation of the Supreme People’s Court on the Application Criminal Procedure Law of the People’s Republic
of China (hereinafter referred to as the “Supreme People’s Court Interpretation”) stipulates: “If the people’s court finds that
the defendantis not in the case after reviewing the case of public prosecution, it shall return it to the people’s procuratorate.”
Accordingto this article, whether the defendantis in the case or notis a core content of pre-trial public prosecution review, and
criminal trials can only be conducted in the case of the defendant, and the trial procedures in China’s criminal proceedings
have been solidified into a single bench trial model".

However, in complex criminal trials, there will inevitably be multiple situations such as the defendant’s inability to be
present or refusal to be present, and if the defendant’s presence is blindly regarded as an element of the criminal trial on the
grounds of rights protection, not only will the criminal procedure itself be in an unfinished form, making the dispute status of
the case unable to be solved, but also making it difficult to play the function of settling disputes that litigation should have.
The jurist Michael D. Bayles once said, “The intrinsic purpose of legal procedure is to find out the truth and settle disputes.
If the purpose of the court is not to do so, but only to show solidarity with one of the parties, then the procedure becomes
unnecessary at all'®. “In criminal trials, dispute settlement is embodied in properly handling social conflicts in the form of
specific criminal cases, that is, through inquiry in a court and debate in court, on the basis of finding out the facts of the case,
we can determine the existence and size of the state power of punishment in specific criminal cases, and then restore those
social relations damaged by criminal acts, while maintaining law and order, and protecting the legitimate rights and interests
of citizens'®. “The purpose of the court hearing is not simply to protect the rights and interests of the defendant, but to settle
disputes arising from criminal cases by correctly applying the law®.” The legitimacy of the procedure not only requires that
the procedure can play its due role in promoting justice, but also requires that the construction of the procedure can meet
the practical requirements of settling social disputes. In other words, in a sense, whether the criminal defendant attends the
court hearing has no substantial impact on the existence of the dispute resolution, and in the absence of the defendant, the
determination of the crime, the disposal of the assets involved in the case, and civil compensation still need to be resolved
through trial?'.

As Professor Liang Yuxia said: “Any behavior of defendants in resisting prosecution or evading trial cannot prevent
the normal progress of criminal proceedings, the law will not stop taking effect because of someone’s violation, and the

13 X1A0 Peiquan, “The Application of the System of Criminal Trial in Absentia under the Value Balance Theory,” Law Science Magazine,
no. 8 (2018): 52.

4 ZHANG Yi, “On the Convention against Transnational Organized Crime and the Convention against Corruption and the Reform of
China’s Criminal Procedure System,” in CHEN Guangzhong’s The Latest Development of Foreign Criminal Procedure Legislation in the
21st Century, China University of Political Science and Law Press, 2004, p. 77.

15 CHEN Weidong & HU Zhifang, “On Consideration of Right of Disposing by Criminal Litigant,” Political Science and Law, no. 4 (2004):
122.
16 DENG Siqing, “Study on Criminal Default Trial System,” Chinese Journal of Law, no. (2007): 97.

CHEN Weidong, “On Criminal Default Trial system with Chinese Characteristics,” Criminal Science, no. 3 (2018): 22.
Michael D.-Bayles, The Principle of Law — A Normative Analysis, Encyclopedia of China Publishing House, 1996, p. 37.

19 | ONG Zongzhi, Research on Criminal Court Trial System, China University of Political Science and Law Press, 2001, p. 22.
20 CHEN Weidong, “On Criminal Default Trial system with Chinese Characteristics,” Criminal Science, no. 3 (2018): 21.

21" YANG Ming & WANG Zheng, “On Criminal Trial by Default,” Criminal Science, no. 1 (2003): 73.
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authority and coercion of criminal proceedings are more clearly reflected due to the conduct of criminal trials in absentia®.”
In the absence of the defendant, the people’s court does not have the only option of ruling on the suspension of litigation. To
ensure the smooth progress of criminal proceedings, prevent criminal defendants from taking absence as a means to delay
litigation, timely compensation and relief for the material losses of victims, to give full play to the function of settling disputes
in trial, criminal legislation should be based on the positive function of trial by trials in absentia and the practical needs of
ensuring the realization of state power in response to judicial practice, allowing the judicial application of this procedure
under specific circumstances, and highlighting the restrictive content under the essence of the right of being at trail. Article
29, paragraph 2, of the Universal Declaration of Human Rights clearly stipulates: “Everyone shall, in the exercise of his rights
and freedoms, be subject to such restrictions as may be determined by law for the sole purpose of ensuring due recognition
and respect for the rights and freedoms of others and meeting the legitimate needs of morality, public order and general
welfare in a democratic society?®.” Criminal trial in absentia system belongs to such a typical necessary restriction on the
exercise of rights based on value judgment.

Thirdly, the justification theory of integrating the existing “absence” norms and delineating the category of absence norms
inthe form of system. Some norms under the Criminal Procedure Law of 2012 have typical “absence” characteristics. Although
the legislation does not adopt the expression of “criminal trial in absentia”, it conforms to the system characteristics of criminal
trial in absentia and belongs to the existing “absence” norm. Among them, the most typical one is Article 194 of the Criminal
Procedure Law of 2012, which stipulates the court trial order.

Article 194 of the Criminal Procedure Law of 2012 stipulates: “During the court trial, if the participant to a proceeding or
audience violates the court order, the chief judge shall warn to stop it. Those who do not listen to the stop can be forcibly taken
out of the court...” The “participant to a proceeding” here include the parties including the defendant. According to this article,
if the defendant seriously violates the court order, he may lose the right of being at trail. Although the Criminal Procedure
Law does not clarify how to carry out the proceedings after the defendant is taken away from the court, it can be seen from
the legislative intent of this norm that the legislative purpose of this provision is to prevent the defendant from disrupting the
litigation order and hindering the normal conduct of the court hearing. If the defendant is taken away from the court and
the lawsuit is ruling the suspension of litigation, it will objectively satisfy the subjective intention of the defendant to commit
obstruction. Therefore, after the defendant is taken away from the court, it is advisable to continue the trial, and this continued
trial belongs to the trial conducted in the absence of the defendant, which belongs to the typical existing “absence” norm?. In
this sense, the legislative establishment of criminal trial in absentia system is helpful to integrate the existing “absence” norms
to a certain extent, standardize the actual criminal trial in absentia behavior in practice, delimit the category of absence norms
in the form of system, and bring the scattered “absence” norms and practices into the framework of the system.

In addition, the establishment of criminal trial in absentia can also play a coordinated pattern with the confiscation of
illegal proceeds procedure in China’s criminal proceedings. Under the current legal framework, the two procedures have
their own advantages, one for “things” and the other for “people”, and jointly safeguard the systematicness of criminal
proceedings.

Improving Approach Focusing on Strengthening the Protection of the Rights of
Defendants in Absentia

Trial in absentia is by no means a system of proceedings designed to derogate from the rights of the accused. The
waiver and necessary limitations of the defendant’s right to be tried in court do not mean that such proceedings may justly
derogate from the bottom line required by the right to due process of law. From the perspective of legislative orientation, the
criminal trial in absentia is stipulated in the special procedure, which is an exception to the bench trial procedure. According
to the principle of the relationship between the general and the exception, when there is no special provision for the trial in
absentia, the general provisions of the bench trial should be followed. All kinds of bottom-line rights protection under due
process aimed at achieving a fair trial should not and cannot be infringed or derogated from under the pretext of waiver or
limitation of rights.

Despite multiple differences in litigation values and legal cultural traditions®, there are differences in the specific
construction of the criminal trial in absentia between the Common Law system and Civil law system, they generally strengthen
the other rights of the absent defendant enjoyed based on the status of the subject of litigation except the right to appear in

22 LIANG Yuxia, “On the Rationality of Criminal Trial by Default and Its Reference,” in Chen Guangzhong's Theory and Practice of
Procedural Law (2005). China Founder Press, 2005, p. 679.

23 ZHANG Jixi, “On the Scope of Application of Criminal Trial by Default — From the Perspective of Comparative Law,” Criminal Science,
no. 5(2007): 76.

24 WANG Yichao, “The Scope of Application of Criminal Trial by Default--From the Perspective of Functional Analysis,” Proceedings of the
2017 Annual Conference of the Chinese Society of Criminal Procedure Law, p. 342.

% Generally speaking, the Common Law regard attending the court as the right of the defendant, and their system norms more reflect the
tendency of strengthening the protection of the rights of the defendant in absentia; the Civil Law based on the real exploration of entities,
emphasize more on the nature of the obligation to appear before the court, reflecting an obvious tendency of state power.
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court for trial, which provides minimum guarantees including 11 rights such as the presumption of innocence, the prohibition
of self-incrimination and autrefois convict.?6 Based on the existing norms of the current criminal trial in absentia system in
China, starting from the approach of strengthening the protection of the rights of the absent defendant, the author believes
that the Chinese-style criminal trial in absentia should be responded and improved in the following three aspects at least, so
as to maximize the rationality of its normative construction under the premise of maintaining the legitimacy of the system, and
further create the possibility of expanding the application of the Chinese-style criminal trial in absentia.

a) Adjusting the logical order of normative provisions and clarifying the central position of rights protection from the

technical level

In order to clarify the central position of rights protection at the legislative technical level, criminal legislation should
adjust the logical order of the provisions in the short term, and place the right protection mechanism under the procedure
after the trial in absentia of” defendants in a serious illness” and “defendants in deceased”, that is, the “type” situation of the
trial in absentia is stipulated firstly, and then stipulate various rights protection mechanisms under the procedure. Such as the
right to know, the right to counsel, the right to appeal, the right to procedural objections, etc., in order to play the “ought to
be” and “to be” role of the right protection mechanism.

Of course, this kind of legislative technical adjustment is only a short-term fine-tuning on the premise that the criminal
procedure law has just been amended. In fact, as Professor Wan Yi said, “Among the three types of trial in absentia under the
current criminal legislation, only the former, that is, the first type of trial in absentia can be called the real trial in absentia. The
latter two types of trials in absentia are actually a way to eliminate trial obstacles, that is, the ordinary judgment proceeding
encounters objective obstacles in operation (such as the defendant suffers from serious iliness, cannot appear in court or the
defendant dies), and loss the trial elements, which leads to the failure of the trial to proceed normally. In order to eliminate
such trial obstacles, we can only choose to continue the trial in the absence of the defendant. Therefore, its nature belongs
to a part of the ordinary procedure, which is a litigation measure when the ordinary procedure deals with the trial obstacles? .
Therefore, in the long run, Criminal legislation should start with system theory, while bringing the second kind of “defendants
in a serious illness* trial in absentia into Article 206 of the current Criminal Procedure Law on the suspension of the first
instance procedure, the third kind of “defendants in deceased* trial in absentia is incorporated into the principle of “criminal
responsibility shall not be investigated under statutory circumstances® in Article 16 of the current Criminal Procedure Law and
the trial supervision procedures, so as to avoid the conflict of norms and mechanisms between systems and procedures, and
to realize the harmony and self-consistency of the internal norms of the Criminal Procedure Law.

b) Strengthening procedural guarantee and optimizing the procedural norms of trial in absentia

The procedural guarantee under the system of trial in absentia belongs to a pluralistic and open mechanism category,
and countries are not exactly the same in the normative setting of this guarantee mechanism. In my opinion, the procedural
guarantee mechanism under the Chinese-style criminal trial in absentia should be optimized mainly around the following two
aspects.

First, itis served in a way that can guarantee the actual knowledge of the absent defendant, so as to realize the objective
proof of the voluntariness and knowledge of the defendant’s right to appear in court. In my opinion, the rationality of the trial in
absentia and the procedural guarantee under the trial in absentia should first guarantee the defendant’s right to information.
The defendant has the right to appear in court, and the basis for the trial in absentia to be carried out should be that the
defendant voluntarily gives up his right to appear in court, and the defendant can dispose of his right to appear in court on
the premise of knowing. The service of litigation documents is the premise to ensure that the parties know, and it is one of
the necessary conditions and basic guarantees for the trial in absentia of criminal suspects and defendants. By examining
the legislative norms of the way of service about the trial in absentia in foreign countries and regions, it can be found that the
service in this procedure mainly includes the service through criminal judicial assistance, the service through diplomatic or
consular agencies, the service to counsels, the announcement service and other methods accepted by the addressee.

From the perspective of the ways of service in absentia allowed by the criminal legislation of various countries, in
addition to announcement service and “other methods accepted by the addressee”, the service methods under the
system of trial in absentia generally emphasize the actual knowledge of the absent defendant, and the performance of the
notification obligation should be based on the actual knowledge of the absent defendant, avoiding the “deemed knowledge”
method represented by announcement service. Taking actual knowledge as a notification benchmark is not only the basic
requirement of International Human Rights Conventions, but also a common practice of regional judicial assistance. When
informing the relevant procedures for the accused, only legal and proper efforts are not enough to provide legitimacy for
the trial in absentia. The prosecution must prove the defendant’s actual knowledge of the procedure. If it fails to prove, it will
constitute an infringement of the defendant’s right to appear in court.

General Comment No. 32 of the United Nations indicates that only in cases where the defendant has been fully informed
of the relevant procedures in advance, but he or she still refuses to exercise the right to appear in court for trial, it can be

% 7ZHANG Jianwei, “Focus on Trial: Deep and Vertical Interpretation of Rights and Benefits Protection on Trial,” Journal of CUPL, no. 5
2016): 120.

é7 WAN Yi, “Three Topics on Legislative Technique of Criminal Default Trial System: Focus on the Criminal Procedure Law of People’s
Republic of China (Amendment Draft),” Criminal Science, no. 3 (2018): 29.
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allowed to bring a lawsuit without the defendant based on considerations such as judicial interests. In other words, a trial in
absentia meets the requirements of article 14, paragraph 3 (d), of the International Covenant on Civil and Political Rights
only if the State takes the necessary steps to summon the defendant in a timely manner and notifies him of the date and
place of the trial and requires him to appear in advance?. Referring to the relevant norms of the criminal trial in absentia in
EU countries, this system is admissible, and the premise of due process is to ensure the right to know of the accused before
the trial in absentia, that is, ensuring that the accused “knows” the trial date and the legal consequences of not appearing in
court, which implies the objective requirements for the service mode of this procedure®. The Council of the European Union
also pointed out: “For a trial in which the person concerned did not appear in person, the recognition and enforcement of
the decision shall not be refused in the following cases: if he or she is personally summoned and thus be informed of the
scheduled date and place of the trial, or if he or she actually receives official information on the scheduled date and place of
the trial in other ways, it can be clearly determined that he or she knows the scheduled trial. In such cases, the person should
also receive the information ‘in a timely manner‘, which means that this time is sufficient for him or her to participate in the trial
and effectively exercise his or her right to defence®. “It not only clarifies the due degree of actual knowledge, but also shows
the basic position of EU countries that the actual knowledge of the defendant in absentia is the premise of the application of
the trial in absentia.

Accordingly, the author advocates that the Chinese-style criminal trial in absentia should try its best to make the criminal
suspects and the defendants receive it in person in the setting of the service mode of summons, copies of indictment and
judgments, so as to protect their right to personally perceive the proceedings and increase their opportunities to participate
in the trial. In the author’s view, although the strict requirement of personal service will inevitably reduce the possibility of the
application of this procedure to a certain extent, however, from the perspective of the protection of judicial human rights and
the proper meaning of legal due process, the notification obligation of the trial in absentia should be regarded as a strict
interpretation, and the right to know of the absent defendant should not be derogated by means of the announcement and
the transfer simply because of the difficulty of extraterritorial personal service. Article 232, paragraph 2, of the German Code
of Criminal Procedure clearly stipulates: “If only summoned by public announcement, the defendant shall not be tried in
absentia. “Article 83, paragraph 3, of the German Law on International Judicial Assistance in Criminal Cases stipulates:
“Extradition shall not be granted if the request is based on a judgment in absentia against the person sought and the person
soughtis tried in absentia because he has not been summoned in person or otherwise informed of the date of the hearing...”
A trial in absentia conducted without the actual knowledge (personal service) of the absent defendant is excluded from the
circumstances in which extradition is possible.

The application of direct service and the exclusion of announcement service to the defendant in absentia is not only
the legal premise of the operation of this system, but also the most critical difference between the criminal trial in absentia
and the property confiscation procedure without judgment. The difference between the two types of procedures is the
guarantee of the accused’s right to know in the trial in absentia, that is, whether the accused has known’knowledge of the
date of the trial and the consequences of failure to appear “before the court trial and waived his right to appear in court
in an express or implied way. Therefore, due to the legislative considerations of the minimum procedural justice and the
protection of the accused’s right to know, the trial in absentia should be carried out by direct service, which denies the
legality of announcement service in this procedure, which is the basis of the legality of the default judgment, and it is also
a necessary condition for the subsequent return of the property involved and the extradition of the defendant based on the
default judgment.®" Of course, in view of the objective existence of direct service difficulties, | agree with Professor Huang
Feng’s view that “the legal difficulties of serving a notice of summons to criminal suspects or defendants abroad through
criminal judicial assistance should be fully estimated, and we may consider serving more neutral notification documents
to the above-mentioned persons firstly; appropriately move forward the process of assigning counsel to the accused in
absentia, so as to try to complete the litigation notice required by the trial in absentia through lawyers®.” This needs the
support of legislative norms of the legal aid system.

Second, provide substantive and effective lawyer help for the absent defendant, and make up for the absence of the
trial structure caused by the absence of the defendant. As a special type of trial procedure, the requirement of the verbal trial
determines that trial in absentia should still maintain the procedural structure of the three parties of prosecution, defense,
and trial. Due to the absence of the defendant in this procedure, the participation and effective help of the counsels have
become another key mechanism for the operation of the trial in absentia, which constitutes another measure to protect the
rights and interests of the defendant under the trial in absentia, that is, “quasi-bench trial” as some scholars say. In order

2 UNCHR, General Comment No. 32, U.N. Doc. CCPR/C/GC/32 (23 August 2007), para. 36. quoted in ZHAO Changcheng, “Chinese-
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30" Council Framework Decision 2009/299/JHA of 26 February 2009, OJ L 81, 27. 3. 2009. P. 25. quoted in ZHAO Changcheng, “Chinese-
model Trial in Absentia from the Perspective of international Human Rights,” Western Law Review, no. 1 (2019): 79.

31 CHEH Weidong, “On Criminal Default Trial system with Chinese Characteristics,” Criminal Science, no. 3 (2018): 42.

32 HUANG Feng, “Legal Issues to be Paid Attention to in Absentia Trial of Fugitive Persons,” Research on Rule of Law, no. 4 (2018): 63.
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to ensure that the counsel’s opinions can still effectively participate in the formation of the referee in the trial under the
circumstance of the absence of the defendant, some countries explicitly require that defense lawyers must participate in
the trial in absentia®.

As one of the basic elements of due process and fair trial of law, ensuring that criminal defendants can obtain the
help of lawyers is not only an essential part of human rights protection in international human rights law, but also a basic
requirement of the United Nations Criminal Justice Rule. After the two World Wars, people became more aware of the
importance of human rights protection, and the words of respecting and protecting human rights frequently appeared in
important international conventions. The most representative are undoubtedly UN Charter, the Universal Declaration of
Human Rights, the International Covenant on Civil and Political Rights and some Conventions of International Organizations
in some regions, such as European Convention on Human Rights. The American Convention on Human Rights and so
on. The UN Charter “reaffirms basic human rights, the dignity and worth of the human person”; The International Covenant
on Civil and Political Rights “considers that recognition of the inherent dignity of all members of the human family and their
equal and inalienable rights, in accordance with the principles proclaimed in the UN Charter, is the foundation of freedom,
justice and peace in the world...” Just under such background that national legislation in many countries has strengthened
the protection of human rights.* When it comes to the area of criminal proceedings, a symbolic embodiment is to improve
and develop the right to defense, especially the right of access to a lawyer. Article 93 of the Standard Minimum Rules for
the Treatment of Prisoners requires that: “Prisoners without trial, who have a social obligation to legal assistance in order
to prepare their defence, shall be granted access to such assistance and to a lawyer.” The International Covenant on Civil
and Political Rights recognizes the defendant’s right to criminal legal aid as one of the minimum requirements for fairness in
criminal trials®.

According to a series of international instruments adopted and confirmed by the United Nations, the purpose of providing
legal aid in the field of criminal justice is to protect the legitimate rights and interests of criminal suspects and defendants
in criminal proceedings and ensure the fair handling of criminal cases. The law not only grants the defendant the right to
defense, in addition, full-time legal personnel are allowed to defend and provide legal help for defendants, so that some of
the defendant cannot get effective help from lawyers just because of economic poverty and other reasons, thus damaging
their litigious rights and the interests of the entity. The United Nations Guidelines on Criminal Legal Assistance require
States to “ensure equal and equitable treatment of all persons in the process of criminal justice”. From the perspective of the
relevant legal instruments of the United Nations Criminal Legal Assistance, the objects applicable to legal aid in the process
of criminal justice can be divided into general objects and special objects. Among them, the general object is the ordinary
defendants. Article 14, paragraph 3 (d), of the International Covenant on Civil and Political Rights states that “if he does not
have access to legal aid, he shall be notified of that right; in cases where the interests of justice so require, legal aid shall be
assignedto him, and in cases where he is not sufficiently able to pay for it, he shall not be required to pay for it himself.” Special
objects are mainly prisoner under sentence of death and juvenile delinquent.In order to enhance the special protection of
persons who may be sentenced to death, Safeguards on the Protection of the Rights of Persons Facing the Death Penalty
specify that “any person suspected of or accused of committing a crime punishable by death” shall, without exception,
receive legal aid. In view of the differences between juveniles and adults in psychological and physical aspects, the United
Nations Standard Minimum Rules for the Administration of Juvenile Justice provides special protection for juveniles involved
in criminal defense. It not only provides comprehensive provisions on the rights of juveniles involved in criminal proceedings,
but also emphasizes that “juveniles should have the right to be represented by a legal counsel throughout the proceedings, or
he could apply for such legal assistance in the country where it is compulsory”, thus realizing the all-round stage of legal aid.

Inthe author’s opinion, the particularity of the meaning of “absence” in the trial in absentia determines that the defendant
in absentia should be included in the object of special legal aid like the prisoner under sentence of death and juvenile
delinquent®. At the same time, in order to protect the rights and interests of the defendant in absentia in time, give full play
to the due role of criminal defense, and realize the basic essentials of the litigation notice required by the lawyer in absentia
trial, in trial in absentia, the author believes that the procedure for assigning counsel to defendant in absentia should be
appropriately advanced. That is to say, Article 293 of the current Criminal Procedure Law on legal aid defense should be
applied to all procedures, including filing, investigation, prosecution, first instance, second instance, retrial and the system
of retrial after the presence in court of defendant in absentia, to ensure that the attorney can provide full and comprehensive
assistance and avoid the legal aid defense becoming a mere formality.

B WRT I GHERARIL) MU TR B A A B T B A, AT BT A S 5", For example, The Criminal Procedure
Code of Russian stipulates that “if a trial is held in absentia because of being abroad or evading appearance in court, the defender must
participate”. Italy also explicitly requires that such trials in absentia be “represented by the defender”. The jurisprudence of the European
Court of Human Rights also clearly stated that “if the court is required to conduct a trial by default, it shall bear the responsibility to prove that
the defendant evaded the trial, and the defense lawyer shall appear in court to defend.”

34 CHEN Guangzhong & Wang Haiyan, “A Study on Lawyer’s Defense in the Investigating Stage,” China Legal Science, no. 1 (2010):124.
35 BIAN Jianlin & YANG Yuguan, Summary of the United Nations Criminal Justice Standards, Journal of CUPL, 2003, p.105.

% This view has been confirmed by the current Criminal Procedure Law. The current Article 294 of the Criminal Procedure Law : “When
people’s court tries a case by default, the defendant has the right to entrust a defender, and the immediate family of the defendant may
entrust a defender on his behalf. If no defender is entrusted, the people’s court shall notify legal aid to appoint a lawyer to provide defence.”
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c) Refine the relief standard, clarify the respective application conditions of the relief methods and their internal logical
relations

The provisions of different countries are slightly different on what remedies can be adopted for cases of trial in absentia.
The essence of what kind of review remedy should be established depends on how lawmakers view the effect of trial in
absentia in the legislative orientation, that is, whether it is regarded as bench trial. If so, the judgment made in trial in absentia
is as effective as an ordinary procedure; If not, provision may be made for the defendant in absentia to be retried after
his presence in court or retried on dissent. The factors influencing its legislative considerations include the type of trial in
absentia, the institutional arrangements to ensure the effect of bench trial to-be, etc.®” The trial in absentia is held under the
condition that the defendant does not appear in court. After the defendant arrives in court, there may be not only changes in
the selection of procedure application, but also a new judgment can be even made by starting the procedure for supervision
upon adjudication, which gives rise to some uncertainty in the adjudication of this procedure. Therefore, from a worldwide
perspective, the criminal trial in absentia in countries and regions under the rule of law generally endows the defendant with
the right to procedural relief.

First, the right of procedural dissent enjoyed by the defendant in absentia. As an important phase of the mechanism of
rights protection in the trial in absentia, the procedural dissent right of the criminal defendant is not only an important way for
the protection of the litigation right of the defendant in absentia, which helps to alleviate the value conflict between justice
and efficiency, and ensure the maximum balance between procedural justice and substantive justice, but also a necessary
prerequisite for the smooth realization of the extradition request. Article 8 of the Extradition Law of the People’s Republic
of China, adopted in 2000, also stipulates that one of the circumstances under which China refuses a foreign extradition
request is “the requesting State makes an extradition request based on a trial in absentia”, except that “the Requesting State
undertakes to give the person sought the opportunity of retrial in his presence after extradition”. For some countries that
do not recognize the trial in absentia or provides for extradition not to be based on a trial in absentia, the retrial clause was
specially stipulated when the system was constructed to ensure that the defendant will have the opportunity to retry the case
after his arrival in court, so as to smooth the progress of extradition®.

Inaddition, in extraterritorial countries and regions where defendantin absentia are endowed with the right of procedural
dissent, their criminal legislation generally attaches necessary restrictions to the exercise of such right of dissent, and the
court exercises the discretion according to law. As a special procedure, the trial in absentia is special only in the particularity
of the application object and the program construction, rather than the particularity of the legal effect of the judgment. Since
the trial in absentia is one of the procedures of legal proceedings, then the trial in absentia made by the people’s courts in
accordance with this procedure is the legal judgment of first instance. In litigation jurisprudence, after the legal appeal weeks,
the certainty of Res judicata is generated. The stipulation that the people’s court should retry once the defendant in absentia
voice a dissent is equivalent to directly negating the Res judicata of the trial in absentia, impinges the stability and authority
of the legally effective judgment or order made in this procedure, and violates the principle of litigation jurisprudence and
procedural rule of law.

In order to prevent the abuse of the right of dissent, which aims to realize the rights protection and the right to relief,
the author proposes to clarify the basic conditions for the defendant in absentia to voice a procedural dissent through
judicial interpretation, that is, the defendant in absentia who voices the dissent is required to provide evidence to prove that
his previous absentia has a valid reason, and the judgment of this kind of reason can be made according to the relevant
provisions of the Civil Procedure Law, such as natural disasters and other force majeure, reasons that can not be attributed
to the objective, etc. Once the criminal defendant has knowingly and voluntarily waived his right to appear before a judge,
he is not required to be offered a retrial. In other words, “if the defendant in absentia had prior knowledge of the scheduled
trial and was defended by a lawyer at the trial, the legal effect of acknowledging and enforcing conviction in absentia shall
not be denied, or the determined force cannot be optionally negated®.“ Only when a trial is held without ascertaining that the
defendant in absentia has waived his right to attend the court and to defend himself, and deprive him of the right of dissent,
which allows him to then apply for a new decision on the facts and law of the default judgment, can it constitutes a so-called
miscarriage of justice and depart from the due process of law.

Second, the independent right of appeal enjoyed by immediate family. Different from the current Article 227 of the
Criminal Procedure Law on the conditional right of appeal enjoyed by the immediate family of the criminal defendant, the
immediate family of the defendant in absentia enjoy the independent right of appeal*'. According to the current regulations,
even if the defendant in absentia himself can correctly express his will and clearly express his intention not to appeal, his

87 CHU Dianging, “Classification and System Structure of Criminal Trial by Default,” People’s Court Daily, Jan 24, 2019, at A6.
%8 FAN Wen, “The German System of Extradition: Principles, Structures and Changes,” Global Law Review, no. 4 (2016): 135.
39 Council Framework Decision 2009/299/JHA of 26 February 2009, OJ L 81, 27. 3. 2009. P. 25. quoted in ZHAO Changcheng, “Chinese-
model Trial in Absentia from the Perspective of international Human Rights,” Western Law Review, no. 1(2019): 87.

0 the current Article 227 of the Criminal Procedure Law : “ with the consent of the defendant, the defender and the immediate family of the
defendant may file an appeal.”

the current Article 294 of the Criminal Procedure Law : “ The people’s court shall serve the court verdict on the defendant and his

relatives and defenders. If the defendant or his relatives refuse to accept the judgment, they shall have the right to appeal to the people’s
court at the next higher level. A defender may file an appeal with the consent of the defendant or his close relatives.”
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immediate family has the right to appeal according to their own will. The reason why the legislative issues operate like this
is to protect the right of relief enjoyed by defendant in absentia to the maximum extent, avoid the right of appeal relief in
name only due to multiple reasons such as the objective don't arrive before the court. However, when analyze by terms of
properties, as a kind of trial procedure, the content of trial in absentia revolves around the resolution criminal responsibility for
the defendant in absentia, namely conviction and sentencing, the defendant in absentia is the party of this procedure. In this
sense, compared with the original right of appeal enjoyed by the defendant in absentia himself, the right of appeal enjoyed
by his immediate family is a derived, subordinate and supplementary right of relief in nature. In the case that the defendant
in absentia can correctly express his will and has clearly expressed his intention not to appeal, in criminal legislation and
criminal justice, individual’s cognitive judgment and inner will should be respected, and his immediate family should not be
allowed to appeal. The right of appeal enjoyed by the immediate family of the defendant in absentia should be limited under
the premise that “the defendant is unable to correctly express the intention of appeal or has not made a clear indication of
whether to appeal or not”, so as to avoid self-cognition in the name of protection of rights.

Third, clarify the internal logical relationship between different relief methods.The trial in absentia is a kind of procedure
with high risk. Therefore, it is necessary to strictly set conditions, and strictly control the program startup, program operation
and other links. In order to prevent erroneous judgement caused by absentia and dissolve many trial principles and trial
systems under the due process of law, in the trial in absentia, once there is evidence that there may be erroneous judgement
or breach of procedural law, the defendant in absentia or his immediate family and the advocate should be given the right
of remedy by starting the relief procedure. However, the author believes that among the three relief modes of procedural
dissent, appeal relief and retrial relief stipulated in the current Criminal Procedure Law, criminal legislation should clarify the
internal logical relationship between different relief methods in the form of judicial interpretation on the basis of clarifying
their respective applicable conditions, to form a relief mechanism with primary and secondary logic and smooth connection,
which takes appeal relief and retrial relief as normal and retrial as exception, so as to avoid the procedure returning to zero
caused by the retrial to the maximum extent on the basis of conforming to the essence of the judgement proceedings of trial
in absentia.

In addition, the author believes that all stages of the criminal trial in absentia, from the first trial, the second trial to
the retrial, should emphasize the significance of public disclosure, for example, we can invite non-specific members of the
public to attend the trial and broadcast the trial live through network media, so as to strengthen the legitimacy, rationality
and social acceptability of the procedure. One way to be considered is to clarify the participation of people’s jurors in this
procedure, break the public’s subjective cognition of the judicial injustice of this procedure, deepen the public’s recognition
of this procedure through the participation of jurors. At the same time, we should strengthen the reasoning of the judgment
by default, maximize the promotion of the defendant by default, his close relatives and the defender to stop litigation and
serve the judgment, and give play to the positive function of the origin of criminal trial. At the same time, we should strengthen
the reasoning of the judgment by default, maximize the promotion of the defendant by default, his close relatives and the
defender to stop litigation and serve the judgment, and give play to the positive function of the origin of criminal trial.

Conclusion

As a new criminal procedure system, the legislative mode of criminal trial in absentia is obviously different from the
leniency system of admitting guilt and accepting punishment and fast-track sentencing process. This system is guided by
practical problems and is of great significance for solving practical problems and perfecting the criminal procedure system.
In order to ensure the consistency between the noumenal norms of this system and between this system and other related
litigation systems, the construction and perfection of Chinese-style criminal trial in absentia should not only be examined and
reflected with local thinking, but also be detailed and standardized from macro and micro dimensions based on the smooth
operation of international criminal justice standards and international judicial assistance mechanism and the bottom line
requirements of due process of law.

References

1. ZHANG Jieyu. Research on the Rights of the Defendant in Criminal Procedure by Default in China, Proceedings of the

2018 Annual Conference of the Chinese Society of Criminal Procedure Law, p. 367.

DENG Siging. Study on Criminal Default Trial System, Chinese Journal of Law, 2007. No. 3. P. 92-112,

Michael D-Bayles. The Principle of Law — A Normative Analysis, Encyclopedia of China Publishing House, 1996, p. 35.

WAN Yi. On the Trial by Default System in Criminal Procedure, Contemporary Law Review, 2004. No. 1. P. 40-47.

HU Zhifeng. Study on Standard of Proof in Criminal Trial by Default, Journal of National Prosecutors College, 2018.

No. 3. P. 116-126, 173-174.

6. XU Guodong. Interpretation of Basic Principles of Civil Law, China University of Political Science and Law Press, 1992,
p. 333.

7. Gustav Radbruch. Introduction to Law, Commercial Press, 2013, p. 170.

oL

«TeopeTunyeckas 1 npuknagHas lopucnpyaerums», N2 1(15) 2023 45

CTATbW



CTATbW

10.

11.
12.

13.
14.
15.
16.
17.
18.
19.
20.
21.

22.

23.
24.

46

XIAO Peiquan. The Application of the System of Criminal Trial in Absentia under the Value Balance Theory, Law Science
Magazine, 2018. No. 8. P. 50-59.

CHEN Guangzhong. The Latest Development of Foreign Criminal Procedure Legislation in the 21st Century, China
University of Political Science and Law Press, 2004, p. 77.

CHEN Weidong, HU Zhifang. On Consideration of Right of Disposing by Criminal Litigant, Political Science and Law,
2004.No. 4. P. 119-126.

CHEN Weidong. On Criminal Default Trial system with Chinese Characteristics, Criminal Science, 2018. No. 3. P. 14-26.
LONG Zongzhi. Research on Criminal Court Trial System, China University of Political Science and Law Press, 2001,
p.22.

YANG Ming, WANG Zheng. On Criminal Trial by Default, Criminal Science, 2003. No. 1. P. 71-76.

CHEN Guangzhong. Theory and Practice of Procedural Law (2005), China Founder Press, 2005, p. 679.

ZHANG Jixi. On the Scope of Application of Criminal Trial by Default — From the Perspective of Comparative Law,
Criminal Science,2007. No. 5. P. 72-78.

WANG Yichao. The Scope of Application of Criminal Trial by Default — From the Perspective of Functional Analysis,
Proceedings of the 2017 Annual Conference of the Chinese Society of Criminal Procedure Law, p. 342.

ZHANG Jianwei. Focus on Trial: Deep and Vertical Interpretation of Rights and Benefits Protection on Trial, Journal of
CUPL, 2016. No. 5. P. 113-124, 161.

WAN Yi. Three Topics on Legislative Technique of Criminal Default Trial System: Focus on the Criminal Procedure Law
of People’s Republic of China (Amendment Draft), Criminal Science, 2018. No. 3. P. 27-37.

ZHAO Changcheng. Chinese-model Trial in Absentia from the Perspective of international Human Rights, Western Law
Review, 2019. No.1. P. 76-88.

CHEN Weidong. Several Issues pn the Application of Criminal Trial by People’s Procuratorate, Journal of National
Prosecutors College, 2019. No.1. P. 40-50.

HUANG Feng. Legal Issues to be Paid Attention to in Absentia Trial of Fugitive Persons, Research on Rule of Law, 2018.
No. 4. P. 58-66.

CHEN Guangzhong, Wang Haiyan. A Study on Lawyer’s Defense in the Investigating Stage, China Legal Science, 2010.
No. 1. P. 123-133.

BIAN Jianlin, YANG Yuguan. Summary of the United Nations Criminal Justice Standards. Journal of CUPL, 2003, p.105.
FAN Wen. The German System of Extradition: Principles, Structures and Changes, Global Law Review, 2016. No. 4.
P.127-146.

«TeopeTnyeckas n npuknagHaa lopucnpyaeHums», N2 1(15) 2023



FocyaapcTBeHHble KOMMAaHUU KaK UCTLLbl COrJlacHO
BawunHrtoHckom kouseHuun 1965 ropa o nopsake
pa3peLleHns UHBECTULMOHHbIX CMOPOB MeXAay
rocygapcTtsamMv U UHOCTPaHHbIMU nuuamn’

AnppeeBa Hatanbs CepreeBHa, HaunoHanbHbI MICCNEAOBATENLCKUIA YHUBEPCUTET «BhiCLUas WKona aKo-
Homukm», AO «Jlyuwumin BeiGop» (Mocksa, Poccuiickas denepaums)

acnvpaHT, I0PUCT NPaKTUKN PA3PELLEHMS CIIOPOB U NMPaKTUKN MeXayHapoAHOro apbutpaxa;

e-mail: nat.s.andreeva@gmail.com.

ORCID: 0000-0002-6417-4195

AHHOTaums

B mnaHHOWM cTaTbe aBTOp UCCNeayeT BONPOC cTatyca rocyaapCTBEHHbIX KOMMAHMI Kak CTLOB COrnacHo BawmnHr-
TOHCKOW KOHBeHUMKM 1965 roga o nopsake paspeLleHns MHBECTULMOHHBIX CMOPOB MEXY roCyaapcTBaMm 1 MHO-
CTPaHHbIMK IMLAMM U KOMAETEHLMN MexXxayHapoaHOro LEHTPa N0 YPeryampoBaHMiO MHBECTULIMOHHBIX CMOPOB Ha
paccMoTpeHmne TpeboBaHWiA rocyaapCTBEHHBIX KOMMNaHWii. B paboTe paccmaTprBatoTcs BO3MOXHbIE OrpaHNyYeHUs
npaBa Ha MCK roCyaapCTBEHHbIX KOMMNAHWUIA, OTPaXeHHbIE B Tak Ha3blBaeMOM TecTe bpole. B pesynbTtate aHa-
n3a NPaKkTUKN MeXAyHapOaHbIX MHBECTULMOHHbBIX TPMOYHANOB aBTOP AeNaeT BbiBOM, YTO NPaBO Ha obpalleHve
B MEXIYHAPOAHbI MHBECTULIMOHHBIA apOuTpax B NIOOOM Clydae OOMXKHO ObiTb AOCTYNHO AN FOCYAAPCTBEHHbIX
KOMMaHW, KOTOPbIE BbIMOMHAOT KOMMEPYECKYI0 GyHKUMIO. Kpome TOro, aBTop npeasiaraeT aNroputm o onpe-
[OeneHns Hannyms npasa Ha UCK Yy FOCYAapCTBEHHOM KOMMNaHMK1, KOTopas ynoHOMO4YeHa OCYLWECTBAAT S/1EMEHTbI
rocyaapCTBEHHON BNaCTy.

Knto4yeBble c0Ba: rocygapCTBEHHbIE KOMMaHuM, MeXayHapoaHbli MHBECTULMOHHbIA apbutpax, BalwmHIToH-
ckas KoHBeHUMs, MexayHapOaHbIA LEHTP NO YPEryampoBaHmnio NHBECTULMOHHbBIX CNOPOB, MPaBO Ha UCK, TECT
Bpouwe.

State Companies as Claimants Under the 1965 Washington Convention on Investment
Disputes Between States and Foreign Persons?

Natalia S. Andreeva, National Research University Higher School of Economics, School of Legal Regulation
of Business, Faculty of Law (Moscow, Russian Federation)

postgraduate student, Dispute Resolution and International Arbitration Practice of Better Chance JSC;
e-mail: nat.s.andreeva@gmail.com.
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Abstract

In this article, the author examines the status of state-owned companies as claimants under the 1965 Washington
Convention on the settlement of investment disputes between States and nationals of other States and the
competence of the International Centre for Settlement of Investment Disputes to consider claims of the state-
owned companies. The paper considers possible limitations of the right of action of the state-owned companies,
reflected in the so-called “Broches test”. As a result of the analysis of the case law of international investment
tribunals the author concludes that the right of recourse to international investment arbitration shall in any case be
available for the state-owned companies which perform a commercial function. In addition, the author proposes
an algorithm for determining whether a state-owned company, which is authorized to exercise elements of state
power, has the right of action.

Keywords: state-owned entities, international investment arbitration, Washington Convention, International Centre
for Settlement of Investment Disputes, right of action, Broches test.

! B maHHOI! Hay4HO paBoTe NCMOb30BAHbI PE3YNbTATHl CTPATErMYECKOr0 MPoekTa «MPaBoBbIE MEXaHU3MbI IPEOAONEHIS HEPDABEHCTBAY,

BbIMOSHEHHOrO B PaMKax NMPOEKTHOM Hay4YHO-MCCNeaoBaTeNbCKON AedTensHoCT dakynbTeTa npasa HAY BLUS B 2022-2023 yu. rofy.
2 This scientific work uses the results of the strategic project “Legal Mechanisms for Overcoming Inequality”, carried out as part of the
project research activities of the HSE Faculty of Law in 2022-2023.
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BeepeHue

[ocymapCTBeHHbIE KOMMAHMM OKa3bIBAIOT CYLLECTBEHHOE BAVSHME HA SKOHOMUKY 1 XI3Hb S04l BO BCEM MUpe. Bo MHO-
VX rOCYIapCTBax OHV NPeA0CTaBNSIOT HACENEHMIO YCAYTY B TakMX KIIOYEBbLIX Cdhepax, kak BOAOCHAOXEHWE, 3NeKTpOoCHabxe-
H1e 1 TpaHcnopT. [ocyAapCTBEHHbIE KOMMAaHNM Pa3HOO6Pa3HbI — OHW OTANYAIOTCS NO Pa3Mepy, chepe AeSTENbHOCTH, a Tak-
Xe CTeneHn rocydapCcTBEHHOO KOHTPONS. HEKOTOPbIE U3 HKX BbINOMHAIOT rOCYAaPCTBEHHbIE DYHKLMM, UHbIE Xe B BonbLuel
CTENeHN OPUEHTPOBAHBI HA KOMMEPYECKYIO AEATENBHOCTb. [1p1 3TOM KpyMHENLWME rOCYAaPCTBEHHBLIE KOMAAHWM CTann BaX-
HbIMW UrPOKaMK1 B MUPOBOI 3KoHOMKKeS. Tak, CornacHo nccnenosaHmio MexayHapoaHoro BanoTtHoro doHaa (nanee — MB®)
2020 r., 3a nocnefHee oecatuneTne 0ons akTMBOB roCyAapCTBEHHbIX koMmnanuin cpeayn 2000 KpynHenLwmx KoMIanuia Mupa
yosounack 1 gocturna 20%. B 2018 r. 311 akTBbl cocTaBnsnm 45 TpAH A0, YTO akBuBaneHTHo 50% mMuposoro BBIM4.

Bonblwoe KonmM4ecTBo rocynapCTBEHHbIX KOMMNaHU ABASIETCA TpaHCHaUmMOHanbHeIMK. Mo aaHHeIM KoHGepeHuun
OOH no Toprosne v passutuio (ganee — KOHKTAL), obLuee KONM4ecTBO TpaHCHALMOHAbHbIX FOCYAAPCTBEHHBIX KOMMaHNIA
B 2019 r. coctasmno 15003, Mpw 3TOM MX KONIMHECTBO PACTET B TOM YMCNE B CBA3M C TEM, YTO B anoxy naHaemun COVID-19
OOHVM 13 CNOCOO0B rOCYAAPCTBEHHOM NOAAEPXKM CTaNo NPUoBpEeTEHE rOCYAAPCTBAMI NAKETOB Ak HACTHLIX KOMMa-
HWIA, HAXOOSLLUMXCS B CNOXHOM (DUHAHCOBOM MONOXEHWNE,

Hanbonee BecoMbiM ApaiiBepoM pocTa KONMYECTBA rOCYAaPCTBEHHBIX KOMMaHUIA B Mype siBnsietcs Kntail. Hecmotps
Ha TO, 4YTO 3KOHOMMYeckne pedopMel B Knutae npmBenun K yBenMHEHWIO PO YaCTHOTO CEeKTopa, ceroaHs B Kutae Bce elle
cywecTsyet 6onee 150 ThiC. rocyAapCTBEHHbIX kKoMnaHuia. B 2021 r. 143 kutaiickne KomnaHum Bowm B cnmcok Fortune
Global 500, cpean kKoTOpbIX 82 ABASIOTCS FOCYAAPCTBEHHBIMU. BOMbLIOE KOAMYECTBO KUTAMCKMX FOCYAAPCTBEHHBLIX KOMMa-
HWIA ABASIOTCS TPAHCHALMOHABbHBIMU 1 aKTUBHO MHBECTUPYIOT 38 Py6exoM, Oyay4n raBHOM ONOPOV B peanu3aummn Mexay-
HapoaHbIX Nporpamm Kutas «OamH nosic n oguH nyteb» 1 «Coenaro B Kutae — 2025»7. Momumo Kntast, 605bluoe Konn4ecTBo
TpaHCHaLWIOHaNbHbIX FOCY1apCTBEHHbBIX KOMNaHWii B Poccuiickoit Peaepaumm, rocynapcteax — Ynerax EC (rnaBHbIM 0bpa-
30M, BO ®paHumnu, Fepmanum, Utanum), Miaun, Manaiaum, OxHo-AdpukaHckoi Pecnybnvke n O6beamHeHHbIXx Apabekimx
Amupartaxs.

MpuHUMas BO BHUMaHWE 3HAYUTENbHBI 06BEM MHBECTULMIA FOCYAAPCTBEHHBIX KOMMAHWIA, @ TakKe NOMUTUYECKYIO He-
CTabuNbHOCTb, CO3AAIOLLLYIO MOBBILLEHHBLIE PUCKK 3KCAPONPUALLIUM MHBECTULIMIA, HEYANBUTENBHO, YTO FOCYAAPCTBEHHbBIE KOM-
naHWy BCe Yallle NprberatT K MexaHM3mMam paspeLleHnst CNOPOB MeXAy MHBECTOPaMU 1 rocyapCTBOM, COAEPXALLIMMCS
B MEXOYHaPOAHbIX MHBECTULIMOHHbIX cornalleHunsx (aanee — MINC). OgHako, yunTbiBas TECHblE CBSA3W MeXAY rOCYAaPCTBEH-
HBIMU KOMNAHWSIMK 1 rocyaapcTeamu — ctopoHamu MC, 060CHOBAHHO N yTBEPXAATb, YTO FOCYAAPCTBEHHBIE KOMMAHUK
Kak MHBECTOPbI HaAeNeHbl NPaBOM MHULMMPOBATL apbuTpaxHoe pa3bupaTenscTBO MPOTYB NPUHUMAIOLWEro rocyaapcTea?
MHbIMX CNOBaMM, MOTYT M FOCYAAPCTBEHHbBIE KOMMAaHUM BLICTYNAaTb B KAYECTBE UCTLOB B MEXAYHAPOAHOM MHBECTULMIOHHOM
apbutpaxe?

Bonpoc aBnseTca 0co6eHHO CNOXHBIM B KOHTEKCTE BalMHITOHCKOM KOHBEHUMM 1965 . 0 Nopsiake paspeLleHns UH-
BECTULMOHHBIX CMOPOB MEXAY rOCYAAPCTBAMM 1 MHOCTPaHHBIMU nLamu (ganee — KoHBeHUMs). Tak, MCXoas 13 TekcTa ee
npeambynbl MOXHO cenathb BbIBOA 0 TOM, 4T0 KOHBeHUMS Obina pa3paboTaHa Ans NOOLWPEHNS MeXAYHAPOAHbIX YaCTHbIX (a
He rocy1apCTBEHHbIX) MHBECTULWMIA®. Kpome Toro, ¢T. 25 (1) KoHBeHLMM NpeaycMaTpuBaeT, 4To KomneTeHumus MexayHapo-
HOrO LLEHTPA MO YPEryampoBaHnio MHBECTULMOHHBIX CnopoB (aanee — MUYWC) orpaHmninBaeTcs cnopaMmm Mexay Aorosa-
PYBAIOLLMMCS FOCYAAPCTBOM M IMLLOM APYroro AOrOBapuBatoLLerocs rocynapcrea. CnegosatensHo, MUYWC He obnapaet
KOMMETEHUMEN ANg paCCMOTPEHNS CMOPOB MEXAY ABYMS rOCYAapCTBaMM, PABHO KaK 1 AN PACCMOTPEHMS CMOPOB MEXIy
[BYMS YaCTHbIMY Namu. B €BA3M € 3TM BO3HMKAET BONPOC O TOM, UMEIOT /I FOCYAaPCTBEHHbIE KOMMAHMKN CTaTyC «nua
[pYroro fLoroBapmBatoLLEerocs rocyaapcTea», HeobxoAUMbI ANs MHULMKMPOBaHUS pasbupartensctea B MLYYUC, ocoberHo
B C/ly4ae, ecnv rocyaapCTBEHHbIE KOMMNaHWUM HepaspbIBHO CBSI3aHbl C FOCYAAPCTBOM M MOIHOCTBIO UM KOHTPOAMpytoTca? 10

3 Cm. Mohtashami R., El-Hosseny F. State-Owned Enterprises as Claimants before ICSID: Is the Broches Test on the Ebb? BCDR
International Arbitration Review, Kluwer Law International, 2016. Vol. 3. Iss. 2. P. 373-374.

International Monetary Fund, Fiscal Monitor, April 2020: Policies to Support People During the COVID-19 Pandemic. P. 49. URL: https://
www.imf.org/en/Publications/FM/Issues/2020/04/17 /Fiscal-Monitor-April-2020-Policies-to-Support-People-During-the-COVID-19-
Pandemic-49278 (nata obpaenns: 27.11.2022).

5 United Nations Conference on Trade and Development (UNCTAD). 2019. World Investment Report 2019: Special Economic Zones.
Geneva: United Nations. URL: https://unctad.org/system/files/official-document/wir2019_en.pdf (aata obpatenus: 27.11.2022).

6 UNCTAD, Global Investment Trends and Prospects, 2021. URL: https://unctad.org/system/files/official-document/WIR2021_ch0O1_
en.pdf (zata obpaiueHus: 27.11.2022).

7 Du M. The Status of Chinese State-Owned Enterprises in International Investment Arbitration: Much Ado About Nothing? Chinese Journal
of International Law, 2022. P. 787.

International Monetary Fund, Fiscal Monitor, April 2020: Policies to Support People During the COVID-19 Pandemic. P. 49. URL: https://
www.imf.org/en/Publications/FM/Issues/2020/04/17 /Fiscal-Monitor-April-2020-Policies-to-Support-People-During-the-COVID-19-
Pandemic-49278 (nata obpatieHus: 27.11.2022).

«[pUHMMAas BO BHUMaHWe NoTpebHOCTb B MEX/AYHAPOAHOM COTPYAHUYECTBE A/ SKOHOMUYECKOr0 Pa3BUTHS U 3HAYEHME B 3TOM YacT-
HbIX MHOCTPAHHbIX UHBECTULIA...» (BbIAENEHO HaMK. — H. A.).

Cwm. Cortesi G. A. ICSID Jurisdiction with Regard to State-Owned Enterprises — Moving Toward an Approach Based on General
International Law. The Law and Practice of International Courts and Tribunals, 2017. P. 110-111.
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Orpanuuusaiot niu MUC npaBo rocyaapCcTBEHHbIX KOMMNAaHWUIA BbICTYNaTh B Ka4eCTBe
MCTLIOB B MEXAYHapOAHOM UHBECTULIMOHHOM apouTpaxe?

OTnpaBHON TOYKOM ANs aHanm3a BONPOCa BO3MOXHOCTY FOCYAAPCTBEHHbIX KOMMNAHWIA BLICTYNaTb B KA4eCTBE UCTLLOB
B MEXyHapOoAHOM MHBECTUUMOHHOM apbutpaxe sensiotcs MUC. Ecnn TonkoBaHue Tekcta MAC npvBoauT K BbIBOAY O He-
BO3MOXHOCTMW pacnpoCTpaHeHuns cTatyca MHBECTOPa Ha rOCYAapCTBEHHYIO KOMMaHMIO, OTBET Ha BOMPOC O BO3MOXHOCTY UHW-
LUMMPOBaHWS €10 apOUTPAXKHOro pa3bmpaTenbCeTea NPOTUB MPMHUMAIOLLErO rOCYAapCTBa TaKKe ABASETCS OTPULATENbHBIM.

M. ®enbamaH ykasbiBaeT, 4to aenctayiowme MUC nnwb 3a HEKOTOPLIMU UCKITIOYEHUSMU JOCTYNHbI AN rocyaap-
CTBEHHbIX KOMMNAHUIA KaK CTLOB — NO KpanHen Mepe, Koraa AaHHbIe KOMMaHUy OCYLLECTBASIOT KOMMEPYECKYIO AesATeNb-
HocTb''. Hanbonee NonHoe M3BECTHOE aBTOPY HACTOSLLEN CTaTby nccnenosaHne Tekctos MUC Ha npeaMeT pacnpocTpa-
HeHMs cTaTyca MHBECTOpa Ha roCyAapPCTBEHHbIE KOMMaHMK 6bino ocywecTsneHo B 2015 r. OpraHunsaumeil 3kOHOMUYECKOro
CcoTpyoHu4ecTBa 1 paseutus (oanee — O3CP). B pamkax gaHHOro nccnenoBaxHuns dbino npoaHanuamposaro 1813 MUC.
B pesynbTate 66111 CAENaHbI CAEAYIOLIME BbIBOAb!:

1)  Bonbuwas yacte MNC He pasrpaHnyBaEeT MHBECTOPOB MO KPUTEPMIO COOCTBEHHOCTH.

2) B 287 npoaHanusmposaHHbix MUC (16%) rocyaapCTBeHHbIE KOMNAHUK MPSIMO yKa3aHbl B YMCE UL, KOTOPbIE OXBa-
ThIBAIOTCS NMOHATUEM «UHBECTOP>. [1pK 3TOM Hambonee TMNMYHLIM ABASETCS MCMNOJb30BaHNe XapakTePUCTUK «Haxoas-
wyecs B COOCTBEHHOCTY rOCyapcTBa» v «<KOHTPOMPYyeMble rocyaapctsom». B MAC, saknioueHHbIx CLUA, ABcTpa-
nuei, KaHagow, AnoHneit n O6beamHeHHbIMY Apabckumm SmMmpaTtaMmu, rocyaapCcTBEHHbIE KOMNaHUK Hanbonee YacTo
BK/IIOYAOTCS B MOHATME «MHBECTOP»'2. Hanpumep, B ABYCTOPOHHEM MHBECTULIMOHHOM cornalleHunmn (nanee — ANC),
3aKT04EHHOM Mexay Anoxunert n Pecnybnukon Kopeei B 2002 r., NOHSTUE «MHBECTOP» BKAOYAET B Ce0s topuanye-
CKVMX 1L, HAXOASALLMXCS B COBCTBEHHOCTM UM KOHTPOMMPYEMBIX KaK YaCTHbIMU IML@MU, Tak 1 rocy1apcTBoM ™.
Konunuectso MVC, B KOTOPbIX FOCYAAPCTBEHHbLIE KOMMAHWM NPSIMO YKa3blBaOTCA B ONPEefieNeHn MHBECTOPA, pacTeT ',

3)  Jlnwb B Tpex cnyyasix rocyaapcTBEHHbIE KOMMNaHUM Bbian NPSMO UCKIIOYEHb U3 OnpeaeneHns MHBecTopa. JT0 Co-
rnaweHus, 3aknyeHHble MNaHamol ¢ Fepmanuneit, LLsenuapueit n Benvkobputanuein B 1983 r. Mpw 9TOM gaHHOe uc-
KIIO4YEHWE ABNFETCS aCCUMETPUYHBIM: COrNacHO ykaszaHHbIM IV C nHBeCTOpamu He ABASIOTCS LWL FOCYAAPCTBEHHbIE
komnaHuu MaHambl, HO He Mepmanuu, LLBeiuapum 1 BennkobputarHum's,

4) Hekotopble MUC (npumepHo 6% OT 06Liero Konm4yecTsa) NpsiMo BKIKOHAIOT Camy [0roBapuBatoLLyOCs CTOPOHY
(rocyZapcTBO) Un ee NpaBUTENLCTBO B MOHATUE «MHBECTOP». Hanpumep, B8 MAC, 3akmoyeHHOM mexay KyBenTom
n tOxHoln Adpukoii B 2005 r., NOHATME «MHBECTOP» OXBATbIBAET TakXe CTOPOHY COrnalleHns, TO eCTb rocyaapcTBo
1 Nobble rocyaapcTBeHHble opradbl'®. B MNC, 3aknioyeHHbix Kyseittom, Katapom, O6beamHeHHbIMM ApabcKkumi
Omupatamun 1 CayaoBckon ApaBuei, NpaBUTENbLCTBO HaMBONee YacTo MPSIMO BKIIIOYAETCS B MOHATAE «MHBECTOP».
O3CP cBA3bIBAET AaHHYIO CUTYaLMIO C TEM, YTO B JAHHbIX FOCYAAPCTBAX NPaBUTENBCTBA UMPAIOT POJb MHOCTPAHHbIX
MHBECTOPOB".

Takum 06pa3om, npaktuyeckv Bce MC gonyckaioT BO3MOXHOCTb MHULWMUMPOBaHKS pa3bupaTenbctsa NpoTve npw-
HMMAIOLLLEro rocyaapcTea rocydapCTBEHHbIMU KOMNAHWAMM Kak MHBECTOPaMn. TeM He MEHEE 03HAYaeT fin 3TO, YTO BCE
rOCyAapCTBEHHbIE KOMMAHWM, B TOM YUCNE TE, KOTOPLIE BLINMOMHSAIOT rOCYAAPCTBEHHYIO GYHKLMIO, UMEIOT NPABO UHULMMPO-
BaTb pa3bupaTensCTBO NPOTYB rOCyAapcTBa? Mnm e peyb MAET I1LLb O FOCYAAPCTBEHHbLIX KOMMAAHKSX, OCYLLECTBASIOLMX
KOMMepYeckme QyHKUmMn?

«TecT Bpowe» kak cnocob onpeaeneHns komneteHummn MUYUC ansa cnopos no
MCKaM rocyapCTBEHHbIX KOMMNaHUM

maBHbIN paspaboTtynk KoHBeHuMn 1 reHepanbHblii cekpeTtaps MLUYWC ApoH Bpoe (Aron Broches) nucan, 4to B mpo-
Lecce cornacosanus Tekcta KoOHBeHUMM MeXyY rocy4apCTBaMu COXMICA KOHCEHCYC, NPEANonaralowwmi, 4To, NOCKOSbKY

" Feldman M. State-Owned Enterprises as Claimants in International Investment Arbitration. ICSID Review, 2016. Vol. 31. No. 1. P. 24-35.

12" Shima Y. The Policy Landscape for International Investment by Government-Controlled Investors: A Fact Finding Survey, OECD Working
Papers on International Investment. 2015/01. P. 12-13.

13 Agreement Between the Government of the Republic of Korea and the Government of Japan for the Liberalization, Promotion and
Protection of Investment (signed 22 March 2002, entered into force 1 January 2003), Article 1. URL: https://investmentpolicy.unctad.org/
international-investment-agreements/treaty-files/1727/download (aata obpatwenus: 27.11.2022).

Shima Y. The Policy Landscape for International Investment by Government-Controlled Investors: A Fact Finding Survey, OECD Working
Papers on International Investment. 2015/01. P. 11.

15 Shima Y. The Policy Landscape for International Investment by Government-Controlled Investors: A Fact Finding Survey, OECD Working
Papers on International Investment. 2015/01. P. 12-13.

Agreement between the Government of the Republic of South Africa and the Government of the State of Kuwait for the Reciprocal
Promotion and Protection of Investments (signed 26 September 2005), Article 1. URL: https://investmentpolicy.unctad.org/international-
investment-agreements/treaty-files/6184/download (nata o6patieHus: 27.11.2022).

17" Shima Y. The Policy Landscape for International Investment by Government-controlled Investors: A Fact Finding Survey, OECD Working
Papers on International Investment. 2015/01. P. 13-14.
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CNopbl Mexay rocyaapcTBamu NCKToYatoTes 13 opucankummn MUYWC, cnopel mexay rocyaapcTeamum U rocyAapCTBEHHBIMI
KOMMAaHWUAMU, KOHTPOIMPYEMBIMU MHBIMW MHOCTPAHHBIMM FOCYAAPCTBaMK, SBASOLLIMECH Ae-dakTo cnopaMu Mexay rocy-
JapcTBaMu, Takxke He OTHocaTes K komneteHumn MUYWC. CnepoBatensHo, rocyaapCTBEHHbIE KOMNAHMK, KOHTPOAMPYe-
Mble TOCYAAPCTBOM, HE MOTYT KBaNM®ULUMPOBATLCS B KAYECTBE «inLa APYroro LOroBapuBaloLLerocs rocyaapcrea», co-
rnacHo KoHBeHLMN.

B 1972 r. A. Bpowe chopmMynnpoBan yTBepxaeHne, NpU3BaHHOE ONPeaennTb BO3MOXHOCTb PACNPOCTPAHEHNS CTaTy-
ca «mua Apyroro AOroBapuBatoLLEroCcs rocyaapcTea» cornacHo KOHBEHLMM Ha KOMMAaHMIO C FOCYAaPCTBEHHbBIM y4aCTUEM:
KOMMaHWs C roCyAapCTBEHHBIM YHaCTMEM MOXET NMPU3HABATLCS «IMLLOM APYroro LOroBapuBaloLLErocs rocyaapcrear» no
cMbicny KOHBEHUMW, ECAM OHa He SBNISIETCS areHTOM roCcyAapCTBa UKW He BbINOMHAET roCyAapCTBEHHYI0 GyHKUmIo ™. [laH-
HOE YTBEPXAEHME BOLLO B CTOPUIO MEXAYHAPOAHOMO MHBECTULIMOHHOMO apbuTpaxa B kayecTBe «TecTa bpole».

Takum 06pas3om, «TecT bpolue» paccmaTpuBaeT ABe cuTyauun: 1) rocynapCcTBEHHas KOMNaHUsa AeUCTBYeT Nof, KOH-
TPONEM roCyAapcTBa, TO eCTb AENCTBYET B KAYECTBE areHTa; 2) roCyAapCTBEHHAA KOMMAHWS OCYLLLECTBASET AENErMpPOBaH-
Hble NPaBUTENLCTBEHHBIE MOTHOMOUKS. BMecTe ¢ TeM «TecT bpole» 9BngeTcs He BNOAHe OnpefaeneHHsIM. HeT eanHoro
NOHUMAHWS, B KaKuX CUTyauyMsx rocy1apCTBEHHAs KOMMNaHWs, MHBECTUPYS B APYroe rocynapctso, OyaeT BbICTynaTh B Ka-
4eCTBe areHTa CBOEro rocyaapcTsa Wiv peann3oBbiBaTb rOCYAAPCTBEHHYIO GYHKLUMIO 3TOr0 rocyaapcTBa aKCTeppuUTopn-
abHO, y4MTbIBas, YTO rOCyAApPCTBa No 06LLEMY NPaBUITY OCYLLECTBASIOT CBOIO IOPUCAVKLMIO HA CBOEI TEPPUTOPUK, @ HE Ha
TEPPUTOPUM MHOCTPAHHOIO FOCYAapcTBa.

XpecTomMaTUiiHbIM AeN0M, B KOTOPOM MEXAYHAPOAHbIA MHBECTULIMOHHBIN TPMOYHAN NpuMeHnn «TecT bpowe», sBng-
etca aeno CSOB v. Slovakia. B gaHHoM gene nctel, 6bin 6aHKOM, B KOTOPOM Bonee 4em 65% akumin npuHagnexano HYexmu,
a 24% — CnoBakun. Kak pe3dynbtaT «6apxaTHON PeBOoLMn», B Yexmnm Havanuch TpaHCchOpMaLLMOHHbIE MPOLLECCHI B CTO-
POHY PbIHOYHOW aKOHOMMKM, 1 CSOB nNpeanpuHan Mepbl, HAaNPaBieHHbIE HA GYHKLMOHMPOBAHWE €ro B KA4ecTBe Hesa-
BMCMMOrO KOMMEPYECKOro 6aHka, MMes B ka4yecTBe KOHEYHO Lenw npueatmaaunio. Mepe TprbyHanom CTosnm BONpoCh!
0 ToMm, aeicteoBan im CSOB (1) kak areHT Yewwuckoin Pecny6nunki 1 (2) BBINOAHS A OH MO CYLLECTBY NPaBUTENbCTBEHHbLIE
YHKUMU B OTHOLLEHWN 0BCTOATENBCTB, UMEIKOLLMX OTHOLIEHWE K COpPY. 10 nToram pacCMOTPEHUS AaHHbIX BOMPOCOB TPU-
ByHan CHOpPMyNMPOBaI HECKOMLKO BaXHbIX BLIBOAOB.

Bo-nepBbix, TpGyHan nNpuLwen K BbIBOAY, HTO TEPMUH «MLO APYroro AOroBapuBaloLLErocs roCyAapcTea», MCMosb-
3yemblll B CT. 25 KOHBEHLMU, NMOKPLIBAET HE TOIbKO YACTHLIE KOMMaHWM, HO 1 Takke KOMNaHuu, MOAHOCTBIO UK YaCTUYHO
HaxomsLmecs B COGCTBEHHOCTM rocyaapcTea'®.

Bo-BTOpbIX, TPMBYHAN MCMONBL30BAN TECT XapakTepa AeVCTBUIA rOCYAAPCTBEHHON KOMMAHUK, KOTOPLIA HE NPUHUMAET
BO BHMMAaHWe MOTUBbI 1 LENW ee AeATENbHOCTY Ha TEPPUTOPUM MHOCTPAHHOrO rocyAapcTBa. Tak, TpMbyHan npuLen K Bbl-
BOZY, 4TO NPV OnpefeneHnn Toro, ocyliectsnsn in CSOB rocyaapcTBeHHbIe GYHKLMM B OTHOLLEHMM 0OCTOATENBCTB CNOPA,
HEOOXOAMMO COCPefOTOUUTLCS Ha XapakTepe 3TON AeATENbHOCTM, @ He Ha ee Lienn. XOTs HeNb3s COMHEBATLCS B TOM, YTO
CSOB peiictBOBaN COrNacHo NPaBUTENbCTBEHHOM NONUTMKE, Cama AesTeNbHOCTb 6aHka (B YaCTHOCTUW, NOAyYeHne Kpeau-
Ta) N0 CBOEMY xapakTepy Oblna KOMMEPYECKOW, a He NPaBUTENLCTBEHHO. TakM 06pa3om, TpBYHan OTKIOHUA PUCANK-
LIMOHHbIE BO3paxeHns CnoBakum 1 yCTaHOBM KOMMNETEHLMIO B OTHOLIEHWN TpebosaHuii CSOB.

Moaxon TpmubyHana no aeny CSOB v. Slovakia nogsepraetcs kputuke. Tak, M. denbamaH OTMETWI, YTO TPpUOYHan
B AA@HHOM Aene He0OOCHOBAHHO CHOKYCUPOBaNCS UCKMOYMTENBHO Ha xapakTepe aenctanii CSOB, a He Ha MOTUBAX 1 LLEN
€ro AesTeNbHOCTW, KOTOpas 3akioyanach B COAENCTBIN NPaBUTENLCTBEHHOM NonuTrKe. Mpy 8TOM TpUbyHan He cocnancs
HW Ha OAMH UCTOYHKK B MOATBEPXAEHME Takoro noaxoaa. Mo Muennio M. denbamMana, B ka4ecTBe OPUEHTMPA As TOSKO-
BaHWS [OMKHbI 6bIK ObITb MCNONL30BaHbI CTaTb KOMMCCUM MexayHapoaHOro npasa 06 0TBETCTBEHHOCTM FOCYAAPCTBa 3a
MeXIyHapoaHO-NPOTMBONPaBHbIe AesHWs (nanee — Ctatbn KMIM)20.

B nene Rumeli Telekom and Telsim Mobil v. Kazakhstan nepeg tpnbyHanom BcTtan BONPOC 0 TOM, ABASETCS I OCHOBA-
HWEM ON9 NPUMEHEHNS «TecTa bpole» ycTaHoBNeHne KOHTPOoAS TypeLkoro GoHaa CTpaxoBaHus coeperaTenbHbiX BKNaL0B
(nanee — TSDIF), TypeLKOro rocyaapCTBEHHOI0 YYPEXAEHNS, HA NCTLAMU — ABYMS TYPELKMMU TENEKOMMYHUKALWMOHHBI-
MU KOMMNaHUAMMW. PyKOoBOACTBYSICh TypeLknM 3akoHoaaTenbcteoM, TSDIF HasHaumn B Rumeli Telekom u Telsim Mobil cBowux
ynpasasiowmx. KazaxcraH yTeepxaan, Yto UCTLbI He YA0BNETBOPSIOT yCNOBMAM CT. 25 KOHBEHLMM, MOCKONbKY KOHTPOAMPY-
I0TCS rOCYAapCcTBOM 1 ero opraHaMi?'. TpubyHan OTKIOHWA AaHHOE PUCOMKLMOHHOE BO3paxeHue KasaxctaHa, nocKosb-
ky TSDIF He ABNSETCA UCTLOM B LIaHHOM apbuTtpaxe — apbutpax 6bin nH1UmMMpoBaH koMmnarusamm Rumeli Telekom m Telsim
Mobil. Kak otmetun TpubyHan, ponb TSDIF MOXHO B HEKOTOPOW CTENEHW CPABHUTL C POSIBIO apOUTPAKHOrO YyNpaBAsoWEro
UM NuKBMaaTopa. HeBepHo yTBEPXAATb, YTO B Cly4ae nobeapl UCTLOB B apbuTpaxe Typuus 6yneT eAMHCTBEHHbIM BGeHe-

'8 Broches A. Selected Essays. World Bank, ICSID, and other subjects of public and private international law, 1995. P. 201-202.
19 Ceskoslovenska Obchodni Banka, A.S. v. The Slovak Republic, ICSID Case No. ARB/97/4, Decision on Objections to Jurisdiction,
24 May 1999, para. 16.
2 Feldman M. State-Owned Enterprises as Claimants in International Investment Arbitration. ICSID Review, 2016. Vol. 31. No. 1. P. 24-35.
Cwm. Takxe: Cortesi G. A. ICSID Jurisdiction with Regard to State-Owned Enterprises — Moving Toward an Approach Based on General
International Law. The Law and Practice of International Courts and Tribunals, 2017. P. 112-113.

Rumeli Telekom A. S. Telsim Mobil Telekomunikasyon Hizmetleri A.S. v. The Republic of Kazakhstan, ICSID Case No. ARB/05/16,
Award, 29 July 2008, para. 310.
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dVLMAPOM AEHEXHBIX CPEACTB, MPUCYXAEHHbBIX MCTUAM. [JaHHble AeHEXHbIe CpeacTBa OyayT MCNONb30BaHbl 415 BbIMAATbI
[IEHEXHBIX CPEACTB BCEM KPEAMTOPaM UCTLOB?.

B nene Beijjing Urban Construction Group (BUCG) v. Yemen TpnbyHan CTONKHYNCS C aHanorMyHbIMU I0PUCONKLMOH-
HbIMK BO3paxeHusamu rocypapctea: 1) BUCG geiictBoBana nog KOHTponem npasutensctea Kutas npu ocyLlecTBaeHum
CBOEW AEATENBHOCTH, KOTOPAs 3aknioyanach B NPecnefoBaHnm CoLpanbHbIX, MPOMbILAEHHBIX M BHELIHENOAUTUYECKIMX Lie-
newt; 2) BUCG 6bina ynonHOMO4YEHa OCYLLECTBAATb 3/1EMEHTHI FOCYAAaPCTBEHHOW BnacTh B Kutae. B cBoto o4epeas, BUCG
yTBEPXIANA, YTO N0ObIE CBA3M, KOTOPBIE OHA Kak KUTANCKas roCcyAapCTBEHHAsA KOMMAHNUA MOXET UMETb C KUTANCKMM npa-
BUTENLCTBOM, WK TOT aKT, YTO OHA MOXET BbIMOAHATL ONpeaeneHHble GyHkumm B Kutae, COOTBETCTBYIOWME NOAUTUKE
KWTaCKOro NPaBUTENbCTBA, HE MEIOT OTHOLLEHMS K OCYLLECTBAEHMIO ero MHBECTULIMI Ha TeppuTopuu Memera — cTpou-
TenbCcTBy TepMmuHana asponopta. BUCG ocyLiecTBmna AaHHbIe MHBECTULMM NOCNE TOro, Kak oaepxana nobeay Ha KOHKyp-
ce, B KOTOPOM y4aCTBOBaNM Kak YacTHbIE, Tak U rOCYAAPCTBEHHbIE NPEANPUATHS.

TpuByHan OTKIOHWN YKA3aHHbIE IOPUCOVKLVOHHEIE BO3paxXeHns Memena v npuiien K BeBO/y, 4TO A0Ka3aTenbCTea no
[eny He yCTaHaBAMBAIOT, YTO MPW OCYLLECTBAEHUN CTpouTenbCcTBa TepMuHana BUCG aencteoBana kak areHT KUTancKoro
rocynapctea. Kpome Toro, TpubyHan yctaHoBUA, YTO y4acTe KUTANCKOrO rocyAapcTBa B NPUHATUM KIIOHYEBbIX PELUEHUI
B BUCG He nmeeT 3HaueHns ans uenei onpeneneHus Toro, BeinonHana v BUCG npaBuTensCTBEHHbIE GYHKLMN B AaHHOM
KOHKPETHOM cnydae. TpubyHan yCTaHOBWA OTCYTCTBME [0Ka3aTeNbCTB TOr0, YTO B OTHOLLEHMM CTPOUTENBLCTBA TEPMUHA-
na asponopta BUCG BbinonHsana rocyaapCTBEHHYIO, @ HE KOMMEPYECKYIO dyHKUMIO. TTpr 3TOM TprbyHan NoAYEepKHYA, 4TO
BUCG He BbINOAHANa NpasuUTenbCTBEHHBIE ByHKLMM KiuTas Ha cyBeperHol Tepputopum Memena?,

Cratbu KMIN 1 npaBo Ha UCK rocyaapCTBEHHOW KOMMAaHUM B MEXAYHAaPOAHOM
MHBECTULIMOHHOM apOuTpaxe

AnemeHThl «TecTa bpolue» ABNSIOTCS «3epKabHbIM oTpaxeHuem» cT. 5 n 8 Ctatein KMM?4, B Ctatbsax KMT kogndu-
LMPOBaHbI HOPMbI O MEXAYHAPOAHO-MNPABOBOM OTBETCTBEHHOCTU FOCYAAPCTB, KOTOPbIE MO OOMbLUIEV YaCTV MPEACTABASIOT
coboi MexayHapoaHoe 00bIYHOE NPaBO v ABAAIOTCS 00s3aTeNbHbIMU AN COOMIOAEHMS rocyaapcTBaMmn,

Mocne nena CSOB v. Slovakia cT. 5 1 8 Crateit KMI npuMeHsnnch B MHBECTUUMOHHOM apbuTpaxe Ans peLleHus Bo-
NPOCOB O TOM, MPUCBANBAETCH M FOCYAAPCTBY-OTBETHMKY NOBEAEHME rOCYAAaPCTBEHHOM KOMMaHUK (Bonpoc attribution),
a TaKkxe 0 TOM, ABSETCA M rOCY4apCTBEHHAA KOMMAHUA «ILOM APYroro 40roBapuBaloLwerocs rocy4apcrsa» B KOHTEK-
cte KoneHuun. TpubyHan B aene Maffezini v. Spain yctaHoBWA, 4TO MeXay aTUMK ABYMSl BONPOCaMU CYLLECTBYET A0-
CTaTOYHOE CXOACTBO, KOTOPOE MO3BONSET MCMOMb30BATh MPAKTUKY, CHOPMUPOBABLLYIOCS AN OQHOMO U3 HUX, B KOHTEKCTE
npyroro®. lanee mbl paccmoTpuM cTatbt KMIT kak BO3MOXHbI CNoco6 KOHKpeT3aumm «tecTa bpouie».

CraTtbs 5 Ctatert KMN

Ct. 5 Cratent KMI npegnuceiBaeT, YTO NOBeAEHME NnLLa NPUCBaNBAETC rocyaapcTay, €Cnu 370 NLO HaaeneHo 3a-
KOHOM MOJIHOMOYMSIMU OCYLLECTBAATL SNIEMEHTLI FTOCYAAPCTBEHHOW BNACTU U AEACTBYET B 3TOM Ka4eCTBE B JAHHOM KOH-
KPETHOM Cnyyae. B KOHTEKCTe MHBECTULMOHHOIO apbuTpaxa 1o NOApa3yMeBaeT Takme AENCTBIS, Kak Bblaada NMLEH3N,
of.06peHune nnm BNOKMPOBaHNE KOMMEPYECKUX CLENOK, BBEAEHWE KBOT 1 MOLLAH.

CornacHo kommeHTapuio KMM, ons npumeHeHus cT. 5 Heo6x0aMMO PacCMOTPETb TakiMe BOMPOCH!, kak coaepxaHue
NOJHOMOYMIA, CNOCO6 HaZeneHns LA NOTHOMOUMAMU, LAV MX OCYLLECTBAEHUS 1 CTENEHb NOAOTYETHOCTM NMLA NpaBw-
TenbcTBy. Mpy 3TOM Hanuyme GOAbLIErO UK MEHBLLIErO Y4aCTVs rOCYAAPCTBA B Kanutane mua He SBASETCS peLlatoLmM
KpUTEPUEM IS LIENei NPUCBOEHMS FOCYAAPCTBY AeVCTBUIA nuua?’.

Ct. 5 Crareit KMIT 6bina BNepsbie NpuMeHeHa B fene Maffezini v. Spain, B KOTOpoM VicnaHus yTBepxaana, 4To cnop
BO3HMK HE Mexay VIcnaHnen n ncTuoMm, a mexay MCTLoM 1 komnanuen Sociedad para el Desarrollo Industrial de Galicia
(nanee — SODIGA). Mepea TpnbyHaNOM CTOSN BONPOC O TOM, MOTYT N AeNCTBUSA rocyaapcTBeHHo komnaHum SODIGA
ObITb NPUCBOEHLI FOCyaapcTBy. TpubyHany HeobxoamMmo OblNo YCTaHOBWTL: BO-NepBbiX, fBaseTca av SODIGA nmuom,
YNOMHOMOYEHHbLIM B CUAY MPMMEHMMOTO NpPaBa OCYLLLECTBAATb 91EMEHThLI FOCYAaPCTBEHHOW BNACTU; BO-BTOPbLIX, ABASIOTCS

22 Rumeli Telekom A. S., Telsim Mobil Telekomunikasyon Hizmetleri A. S. v. The Republic of Kazakhstan, ICSID Case No. ARB/05/16,
Award, 29 July 2008, para. 327.
23 Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen, ICSID Case No. ARB/14/30, Decision on Jurisdiction, 31 May 2017,
;Z:)aras. 35,39, 42, 44.
4 Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen, ICSID Case No. ARB/14/30, Decision on Jurisdiction, 31 May 2017,
ara. 34.
5)5 boknaH []. C., boknaH O. C., CmbatsH A. C. 3HaueHne Ctateit 06 OTBETCTBEHHOCTM rOCYAAPCTB 32 MEXAYHAPOAHO-MPOTUBOMNPAaBHbIE
NesHVs AN 3allMTbl MHTEPECOB CTOPOH NPW paspelleHn cnopos B pamkax BTO. MexayHapoaHoe npasocyave, 2016. N2 4, C. 101.
% Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on Objections to Jurisdiction, 25 January 2000,
ara. 79.
7' Draft Articles on Responsibility of States for Internationally Wrongful Acts, with Commentaries, in Report of the International Law
Commission on the Work of its Fifty-third Session, UN Doc A/56/10 (2001). P. 43.
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an genicteug SODIGA, B OTHOLWEHWN KOTOPBIX 3asBU TPEOOBAHMS UCTEL,, PE3YNbTaTOM peannsaumny rocyaapCTBEHHOM
BnacTn?®,

Y1066l onpeaenuts, aensetca M SODIGA nMuUoM, yNonNHOMOYEHHBLIM B CUAY MPUMEHMMOTO NpaBa OCYLLECTBAATL afe-
MEHTbI FOCYAAPCTBEHHOW BNacTu, TpnbyHan BHavane npuMeHun GopManbHbIi TECT: CAWM KOMNAaHUA HAXOAUTCS B rocyaap-
CTBEHHOW COBCTBEHHOCTW UM KOHTPOAUPYETCS, MPSIMO MM KOCBEHHO, FOCYAAPCTBOM MW €C/N €€ LENbI0 ABNSETCS Bbl-
MOSTHEHWE FOCYAAPCTBEHHbBIX QYHKLMIA, KOTOPbLIE MO CBOEN MPMPOAE OOLIYHO HE BBIMOHAKOTCS YACTHBIMU IMLLAMU, 3TO AAET
OCHOBaHVE [/15 ONPOBEPXMMOI NPE3YMMNLMM TOT0, YTO KOMMaHWs SBASETCS rOCYAAPCTBEHHON,

MprMeHNB GOpManbHbI TECT, TPMBYHAN YCTaHOBWA, 4TO KOHTPOSbHLIN NakeT akumii SODIGA npuHaanexuT ucnaHcko-
My NpaBMTENbLCTBY. TEM He MeHee TpubyHan ykasan Ha To, YTO AaHHbI TECT HE MOXET OblTb MCMOb30BAH M30ANPOBAHHO
1 [OMKeH ObITb AONONHEH QYHKLMOHANBHBIM TECTOM, B PaMKax KOTOPOro aHanm3mpyloTes GYHKUMM UK POSib, KOTOPYIO BbI-
nonHseT komnanms®, MpuMeHnB GyHKUMOHAaNbHbIA TECT, TOMOYHA YCTAHOBWI, YTO HAMEPEHVEM NpaBUTensCTBa McnaHum
npu ydpexaeHun SODIGA 6bi10 co3aaHne OpraHn3aumn oas BbiNMOSAHEHUS rOCYAAPCTBEHHbIX QYHKLUMIA, BKIIKOHYAS COaeN-
CTBVE PErVIOHATILHOMY MPOMBILLIEHHOMY Pa3BUTUIO aBTOHOMHOM 06nactu Manucus. MHorme 13 GyHKUMIA, KOTOPbIE BbINOI-
Hana SODIGA, Takne Kak NoMCK 1 NPUBAEYEHNE HOBbLIX MPEANPUATUIA ANF MHBECTUPOBAHMA B [anncuio, No CBOEN Npupoae
OblIM TUMMYHO rocyaapcTBeHHbIMK®!, Takum 06pas3om, TpubyHan caenan Buiof, 4To SODIGA aBnseTcsa nnLoMm, ynoaHoMo-
YEHHbIM B CUY NPUMEHUMOTO NpaBa OCYLLECTBATb 3/IEMEHTLI FOCYLapCTBEHHON BNacTu.

Cratyc nnua, ynosHOMOYEHHOMO B CUITY MPUMEHMMOTO NpaBa OCYLLECTBASTL 3NEMEHTLI FOCYAAPCTBEHHOW BNACTH, TEM
HEe MeHee aBTOMATUYECKM He BNEYET 3a COO0V MPUCBOEHME rOCYAAPCTBY AENCTBUIA FOCYAAPCTBEHHOM KOMAaHuW. s To-
ro 4to0bl YCTAHOBUTbL, AOMXHA N Micnanusa otBeyaTsb 3a aencteus SODIGA, TpubyHan BHOBb NPUMEHMT GYHKLUMOHAMBHBIN
TecT, 4ToObl ONPeaennTb, ABASIOTCS N KOHKPETHO Te Aeincteus SODIGA, B OTHOLLEHWN KOTOPbIX Nodan TpeboBaHne nuctell,
rocyfapcTBeHHbIMW. TprubyHan Npuwen K BbIBOAY, YTO YacTb BUAOB AedTenbHocT SODIGA SBASOTCS KOMMEPYECKMMM N0
CBOEV NPUPOAE 1 He BNEKYT 3a CODOI peannsaumio 31eMEHTOB rOCYAAPCTBEHHO BnacTh. Ho koHkpeTHO AeicTaus SODIGA
B OTHOLLUEHUWN NCTUA (HE3aKOHHbIA NepeBos, CPeACcTB co cyeTa rocnoamHa Maffezini) gonxHbl 6bITb NPUCBOEHBI FOCYdap-
CTBY, MOCKOJIbKY OHU HE FBASIOTCS YUCTO KOMMEPYECKMMI MO CBOEN npupoae. B pesynbtate TpnbyHan ycTaHOBWA, YTO
nevictems SODIGA npeacTaensioT coboi HapylleHne Vicnanuei nonoxeHuin npyumernmoro AMC o 3aturte nHBecTuumin®?,

TecT, NnpyMeHeHHbIN TpubyHanom B aene Maffezini v. Spain, 6bi1 BNOCNEACTBUM MCNONL30BaH TPMOYHANOM B fene
Jan de Nul v. Egypt. B naHHOM gene rocyaapCTBO 3asBWIO0, YTO B JAHHOM [Aefie BO3HMK CNop MexXay UCTLOM 1 Ynpasne-
Huem Cyaukoro kaHana (ganee — YCK), n gencteua YCK He MOryT 6biTb MPUCBOEHbI FOCYAapcTBy. TprbyHan ycTaHOBMA,
uto YCK 9BNSieTca rocyaapCTBEHHOM KOMMAHWEN, OCYLLLECTBASIOLLEN SNEMEHTLI FOCYAAPCTBEHHON BAACTU, MOCKONbKY OHO
ObI10 YNOMHOMOYEHO 13[aBaTh yKasbl, CBA3aHHbIE C CYyA0XOACTBOM N0 CyaukOMy KaHany, a Takke yCTaHaBAMBaTb U B3u-
MaTb Nnaty 3a Npoxog, no kaHany®. 3atem TpubyHan cocpeaoTo4nncs Ha xapaktepe aeinctamii YCK, B OTHOLWEHNUN KOTOPbIX
3asBu TpeboBaHNs UCTEL, (3aK/I0YEHNN KOHTPAKTa MO pesynbTaTtaM TOProB 1 0TKase B MPOAJEHNN KOHTPAKTA), U NPULLEN
K BbIBOZY, YTO laHHblE AENCTBUS HE MOTYT ObITb NPYCBOEHbI FOCYAAPCTRY, NOCKOAbLKY No6as YacTHas KoMMNaHus Morna aew-
CTBOBATb aHaNOMM4YHbIM 06pa3om®,

B nene Toto Costruzioni v. Lebanon rocygapcTBo 3asBMI0, YTO CNOP BO3HUK MEXAY UTANbIHCKUM MHBECTOPOM M ro-
cynapcTBeHHomn komnaHueit — Conseil Executif des Grands Projets (McnonHUTeNbHbIN COBET MO KPYMHBIM NPOEKTaM, Aa-
nee — WCKI). TpmubyHan yctaHosun, 4to MCKI aBnseTca aoMUHUCTPATUBHBIM YYPEXAEHNEM, CBA3AHHBIM C MUHKCTEP-
CTBOM 0OLLECTBEHHbIX paboT 1 TpaHCNopTa, KOHTPoApPYeTCcs COBETOM MUHUCTPOB U NPU3BAHO OCYLLECTBNSATL S/1EMEHTbI
rocyaapcteeHHol Bnactu®, MCKI peanuayet Bce NpoekThl, Nopy4eHHble eMy COBETOM MUHWUCTPOB B 06/1aCTW PEKOHCTPYK-
LMW 1 pasBuTms. B cBA3M C 3TUM TprOyHaN OTKNOHUA I0PUCAMKUMOHHBIE BO3PAXEHNS roCyaapcTBa 1 ycTaHoswm, 4to MCKI
OCYLLECTBASAN SNEMEHTLI FOCYAAPCTBEHHOW BNACTU Takke B paMkax KOHTpakTa ¢ UcTuoM. CnefosatensHo, JInBaH MOXET
HECTW OTBETCTBEHHOCTb 3a AeicTteums VICKI cornacHo cT. 5 Ctatein KMIM®, Tem He MeHee B oTanyne oT aen Maffezini v.
Spain 1 Jan de Nul v. Egypt TpubyHan He aHann3npoBsan, ABASIOTCS M KOHKPeTHO Aenctus VICKT B pamkax KOHTpakTa
C UCTLLOM rOCYZapCTBEHHbIMU.

B nene Hamester v. Ghana, npumeHMB onncaHHblii Belle ABYCTYNeHYaThi TeCT, TpubyHan yctaHoBun, 4To Ha CoBeT
no kakao aHbl (nanee — COCOBOD) 6bin BO310XEHbI NPaBUTENbCTBEHHbIE dYHKLMKU. OCHOBHOM dyHKUmer COCOBOD

28 Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Award, 13 November 2000, paras. 46, 51.

29 Emilio Agustin Maffeziniv. The Kingdom of Spain, ICSID Case No. ARB/97/7, Award, 13 November 2000, paras. 47.

80 Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Award, 13 November 2000, paras. 50.

31 Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Award, 13 November 2000, para. 50.

32 Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Award, 13 November 2000, para. 83.

33 Jan de Nul N. V. and Dredging International N. V. v. Arab Republic of Egypt, ICSID Case No. ARB/04/13, Award, 6 November 2008,
ara. 166.

?4 Jan de NulN. V. and Dredging International N.V. v. Arab Republic of Egypt, ICSID Case No. ARB/04/13, Award, 6 November 2008, para.

170.

%5 Toto Costruzioni Generali S.p.A. v. Republic of Lebanon, ICSID Case No. ARB/07/12, Decision on Jurisdiction, 11 September 2009,
ara. 52.

?6 Toto Costruzioni Generali S.p.A. v. Republic of Lebanon, ICSID Case No. ARB/07/12, Decision on Jurisdiction, 11 September 2009,

para. 60.
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Oblna 3akynka Kakao-npoAykUMM Y raHCknx GepmMepoB, a Takke 3KCNOpT AaHHOW npoaykumu. NoMUMo JaHHON cyry6o
KOMMEPYECKON DYHKLUMKN, B ero GYHKUMM Takke BXOAMNO PEryaMpoBaHUE 3KCMopTa kakao, CTUMYANPOBAHME Pa3BUTUS
NPOM3BOACTBA Kakao v Apyrne GyHKUMK, SBASIOLLMECS FOCYAaPCTBEHHBIMM MO CBOEMY XapakTepy. i BbINOAHEHNS 3TUX
®yHkupit COCOBOD 6bin HageneH NpaBUTENbCTBEHHBIMY MOHOMOYMAMM, TAKMMUW KakK MPUHATE HOPMATVBHbIX akTOB
N HanoxeHwe WTpadoB. YcTaHoBneHue Toro ¢pakta, 4to COCOBOD sBnseTcs rocyaapCTBEHHOM opraHnu3aumnen, Hage-
NIEHHOW ONpeaeneHHbIMY MPABUTENLCTBEHHBIMU NMOMHOMOYMSMU, CaMO MO cebe He pellaeT BONPOC O MPUCBOEHUM €ro
neictauii rocynapctay®’. Moatomy panee TpubyHan npoaHanuavposan aeicteus COCOBOD B oTHOWEHMN TPeOoBaHWi
UCTLA W YCTaHOBWA, YTO OHWM OblIM KOMMEPYECKUMM MO CBOEM NPUPOAE, @ HE rOCYAAPCTBEHHBIMU U, CNEl0BaATENBHO, HE
MOTyT ObITb MPUCBOEHBI rOCYaapcTBY,

Takum 06pa3om, NPaKTUYecKkn BO BCEX NpoaHanmMa3npoBaHHbIx genax (3a uckntovernem Toto Costruzioni v. Lebanon)
TpMByHanbl NPUAEPXMBANMCL CNEOYIOLLEr0 anropuTMa B LENSX YCTAHOBNEHNS BO3MOXHOCTM MPUCBOEHNST TOCYAAPCTBY
[EeNCTBUIN rOCyaapCTBEHHbLIX KOMMaHM Mo cMbICcay ¢T. 5 CTtatein KMIT:;

1) onpenensnu, ABASETCS M rOCyAaPCTBEHHAS KOMMAHNS NLIOM, YNOAHOMOYEHHbBIM B CUy MPUMEHUMOrO nNpaea ocy-

LEeCTBAATb 3NEMEHTBLI FOCYAAPCTBEHHON BNacTy;

2)  ecnu rocygapCTtBeHHas KOMNaHus SBASeTC NMLOM, YNOAHOMOYEHHBIM B CUY MPUMEHMMOrO NpaBa OCYLLECTBASATb
3/IEMEHTbI FOCYAAPCTBEHHOW BNACTW, ONPEAENSNN, SBAAIOTCA N KOHKPETHO Te AENCTBUSA rOCYAAPCTBEHHOM KOMMNa-

HWW, B OTHOLLEHWW KOTOPbIX 3asBUA TPeOOBaHME MHBECTOP, FOCYAAPCTBEHHLIMU MO CBOEN MPUPOIE.

Cratbga 8 Ctateit KMIN

Cratbs 8 Ctatein KMl oTHOCKTCA K NEPBOMY 31IEMEHTY «TecTa bpowe» — AeNCTBYET M rOCYAAPCTBEHHAS KOMMNAHMA
nofA KOHTPONEeM rocyaapcTea B kayecTse areHta. CornacHo cT. 8 Crateit KMI noBefeHne nvua uam rpynmnsl N1L, paccma-
TPVBAETCS KaK AesHUE rOCYAaPCTBa N0 MEXAYHAaPOAHOMY NPaBy, €CM 3TO ML UAM rpynna inw, GakTUHeckn AeincTByeT no
ykasaHuam, nof, PyKOBOACTBOM WM KOHTPOEM STOrO rOCYAapCTBa NPU OCYLLECTBNEHUM TakOro noeeaexHus. Ans npume-
HeHuna cT. 8 Ctatein KMIM gocTaToqHO aoka3aTb Hannyme XoTs Obl 0QHOMO 13 MEPEYMCIEHHBIX 0OCTOATENBCTB — yKa3aHWi,
PYKOBOZACTBA VI KOHTPONSA rOCYAAPCTBA B OTHOLWEHWMN AENCTBMIA FOCYAAPCTBEHHOM KOMMNaHm®e.

B kommeHTapum KMI k ¢T. 8 nosicHseTcs, 4To ANs Lenein AokasbiBaHs NPUCBOEHUS roCyaapCTBy AEVCTBUIA opuam-
4eCKOro LA B COOTBETCTBMM CO CT. 8, HEAOCTATOYHO BNaAeHMS roCyAapCTBOM KOHTPOSMbHLIM NakeToOM akuuii (Lonen)
naHHoro nmua. OJHako ecnv MMEINTCS 40Ka3aTeNnsCcTBa TOM0, HTO FOCYAAPCTBO MCMNOAbL30BAI0 CBOO A0SO UM KOHTPOb
HafZ NMLOM CheumanbHO Ans OOCTUXEHUS ONPedeneHHoro pesynbTara, T0 AeNCTBUS uua MOryT ObiTb MPUCBOEHbI FOCY-
napcray?.

B nene EDF (Services) Limited v. Republic of Romania Tpu6yHan npuwen K BbIBOLAY O HaNM4MK [0Ka3aTeNbCTB, CBY-
OETENbCTBYIOWMX O TOM, 4TO MUHMCTEPCTBO TpaHCcnopTa PyMbIHMM M3AaN0 UHCTPYKUMM U yKa3aHWs OBYM rOCYAapCTBEH-
HbIM KOMM@HWSAM OTHOCUTENbHO TOr0, Kak 3TV ABE KOMMaHWM OOMKHbI BECTU Ce0s Mpu OCYLLECTBAEHUN CBOMX NPaB ak-
UuMoHepoB. Kpome Toro, pyMblIHCKOE rocyAapCTBO MCMOIb30BAN0 CBOM KOHTPOMb Haf rOCYAapCTBEHHLIMU KOMMNAHNUSIMU
[ONs LOCTUXKEHWSI KOHKPETHOrO pesynbTata — NPeKPaLLeHns LOroBOPHbIX OTHOLLIEHWUA C MHOCTPAHHBLIM MHBECTOPOM. 10
MHEHUIO TpnbyHana, Takme aenctemsa nognagaiot nog ct. 8 Ctatein KMI 1 gomkHbl paccMaTpmuBaTthCs kKak AencTens Py-
MbIHUK,

B nene Tulip v. Turkey nepea TpnbyHanom BCTa BONPOC 0 BO3MOXHOCTU npuMeHeHns cT. 8 Ctatein KMTI k TypeLko-
MY UHBECTULMOHHOMY TPACTy B chepe HeaBMXMMOCTY (aanee — Emlak). TpubyHan npuiien K BbIBOAY, YTO 6ONbLUNMHCTBO
roNOCYIOLLIMX akumin Emlak 1 coBeT AMPEKTOPOB BO BCE COOTBETCTBYIOLLME Nepunoabl KoHTponuposanmcs TOKI, rocynap-
CTBEHHbIM OPraHOM, OTBETCTBEHHLIM 3@ FOCYAAPCTBEHHOE XWbe 1 aKCnayataumio B Typummn. TpnbyHan yCTaHOBWIA, YTO
TOKI mMOr 0CyLLLEeCTBAATL ONPeaeNeHHbI KOHTPONb Haf Emlak ona peanvsaumm aneMeHTOB KOHKPETHOW rOCyAapCTBEH-
HoW uenu. B Toin ctenenu, B koTopoin TOKI oCyLLeCcTBAAN TakoW NPaBUTENbCTBEHHbIA KOHTPOSb B KOHKPETHBIX Cly4asx
N9 DOCTUXEHMS ONpeaeneHHoro peaynsrata, aenctauns Emlak MoryT 6biTb NPMCBOEHLI FocyaapcTay*2. OaHako TpnbyHan
ykazaJs, 4To HeobxoaMMOo onpeaenuTb, KoHTpoamposan i TOKI Tpact Emlak MMEeHHO B OTHOLLIEHUM KOHKPETHOW AeATENb-
HOCTW MO MCMONHEHUIO KOHTPaKTa ¢ COBMECTHLIM npeanpusatuemM Tulip®. MpoaHannanpoBas gokasaTenbCcTBa no Aesny,
TprbyHan npuLlen K BbiBoAy, 4To, XoTa Emlak Haxoauncsa nog koHTponem TOKI, B OTHOLLIEHMM COBMECTHOMO NPEeAnpUsTUS

37 Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case No. ARB/07/24, Award, 18 June 2010, para. 190.
%8 Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case No. ARB/07/24, Award, 18 June 2010, para. 250.
3% Tulip Real Estate Investment and Development Netherlands B. V. v. Republic of Turkey, ICSID Case No. ARB/11/28 (10 March 2014),
Award, para. 303.

Draft Articles on Responsibility of States for Internationally Wrongful Acts, with Commentaries, in Report of the International Law
Commission on the Work of its Fifty-third Session, UN Doc A/56/10 (2001). P. 48.
41" EDF (Services) Limited v. Republic of Romania, ICSID Case No. ARB/05/13, Award, 8 October 2009, para. 213.
42 Tulip Real Estate Investment and Development Netherlands B. V. v. Republic of Turkey, ICSID Case No. ARB/11/28, Award, 10 March
2014, para. 308.
43 Tulip Real Estate Investment and Development Netherlands B. V. v. Republic of Turkey, ICSID Case No. ARB/11/28, Award, 10 March
2014, para. 309.
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Emlak pykOBOACTBOBANCS MCKIIIOYUTENBHO CBOMMU KOMMEPYECKMMI MHTepecamun. CnenosatensHo, fenctansg Emlak He
MOryT BbITb MPUCBOEHbI FOCYAAPCTBY cornacHo cT. 8 Ctateit KMM*,

3akJiioueHue

o utoram aHanm3a NPakTUkM MEXAYHAPOAHBIX MHBECTULMOHHbBIX TPDMOYHANOB MOXHO CAeNaTh CAEAYIOWME BbIBOADI.
Bo-nepBbix, HECMOTPS HA FOCYAAPCTBEHHYIO COOCTBEHHOCTb M FOCYAAPCTBEHHBIN KOHTPOSb, FOCYAAPCTBEHHBIE KOMMAHWUN
CNOCO6HBI OCYLLECTBAATbL YCTO KOMMEPYECKYIO AEATENBHOCTb, KaK 1 NPEANPUSATUS, HAXOASLLMECS B YACTHOM COBCTBEHHO-
ctn. CnenoBarenbHo, 3almTa, npeaoctasnsemas MMC (B TOM Yicie X MONOXEHNS O BO3MOXHOCTM 0BpallieHns B MeXy-
HapOAHbIN MHBECTULMOHHBIN apbuTpax), B MoO0M ciyyae fLoaxHa ObiTb AOCTYNHA 4K FOCYAAPCTBEHHbIX KOMMNaHUIA, Koraa
OHW OECTBYIOT B CBOEM KOMMEPYECKOM KayecTBe. BO-BTOPLIX, Aaxe €CNn roCcyAapCTBEHHbIE KOMMAHUM BLIMOAHSIOT HEe-
KOMMEpYECKMe QYHKLMM MO YKa3aHWIo roCyaapcTBa, 310 He MPUBOAMT K aBTOMATUYECKOMY BbIBOZY O TOM, YTO rocyaap-
CTBEHHbIE KOMMAHWN HE MMEIOT NPaBa MHULMMPOBATL apOUTPaxXHOE Pa3brnpaTensCTBO NPOTUB rOCYAapCTBa. s Toro 4to-
6bl TPMOYHaN 0TKa3an B YCTAHOBMIEHWM CBOEIN KOMMETEHLIMM HA PACCMOTPEHNE TPEDOBAaHWIA FOCYAAPCTBEHHOI KOMMAaHWK,
HeobxoAyMMo AokasaTb: 1) 4TO UMEHHO Te AeNCTBUS FOCYAAPCTBEHHOM KOMMaHWUKW, KOTOPblE OTHOCATCS K ee TpeboBaHWo
B apbutpaxe, ABNFIOTCA rOCYAAPCTBEHHbIMI NO CBOEV NPUPOAE; WK 2) Hanuyme ykadaHui, PyKOBOLACTBA WM KOHTPONS
rocyAapcTBa kacaTeflbHO AENCTBUIA rOCYAAPCTBEHHOM KOMMAaHUK, KOTOPbIE OTHOCATCA K ee TpebOoBaHMI0 B apbuTpaxe.

[na onpefeneHvs HanmMyms y rocyfapCTBEHHOW KOMMNaHUM nNpaBa MHULMKMPOBATL apOuTpaxHoe pa3bmpatensCTBo
npoTvB rocygapcrea B MLYWC, npeanaraeTtca npUMEHsT CNeayOLWmiA anropuTM:

1) Heobxomumo npoaHanusuposatb nonaoxeHns MAC Ha npegMeT orpaHWyeHnin Ans pacnpoCcTpaHeHWs cTatyca WH-
BECTOPA Ha roCyLapCTBEHHYIO KOMMNaHuio. Ecnn TonkoBaHue nonoxeHun MUC npsiMo CBUAETENbCTBYET O TOM, HTO
roCcyAaapCTBEHHAs KOMMNAHWUs He MOXET BbICTynaTb B Ka4e€CTBE MHBECTOPA, Y FOCYAapCTBEHHOM KOMMNaHUy HET Npasa
MHULMMPOBaTL apOuTpaxHoe pasbupaTenscTeo NPOTMB rocyaapctea B MUYWC.

2) B cnyyae OTCYTCTBUS OrpaHuMyeHuin B M. 1 Bbille HEOOXOAMMO ONPEAENUTb, SBASETCS N FOCYAAPCTBEHHAA KOMMAHMNS
AINLOM, YNIONHOMOYEHHBIM B CUITY MPUMEHMMOTO MPaBa OCYLLECTBASATL 3EMEHTLI FOCYAAPCTBEHHOW BNacTy. [ns 3Toro
HYXHO YCTaHOBUTL:
®  HaxoAMTCS M KOMNaHWUS B rOCYAapCTBEHHOM COBCTBEHHOCTU MM KOHTPOAMPYETCS, NPSIMO UK KOCBEHHO, FOCY-

[apCTBOM;
*  ABNSETCH NN €e LENbio BbIMOAHEHNE rOCYAAPCTBEHHbBIX MYHKUMIA, KOTOPLIE MO CBOEW NPMPOAE 0OLIYHO HE Bbi-
MOJHSIIOTCS YACTHBIMU INLLAMU.

B cnyyae oTpuuaTensHOro 0TBETa HA OAMH MW ABa BONPOCA BhILE FOCYAAPCTBEHHAS KOMMNAHUS MMEET NPaBO UHULN-
nposatb apbuTpaxHoe pa3brpatensCTBo NPoTWB rocyaapctaa 8 MLYWC.

1) B cnydyae nonoxwuTenbHbIX OTBETOB Ha 06a BONPOCA B N. 2 BbiLE HE0OXOAMMO YCTAHOBUTb, ABNSIKOTCS I AENCTBUS ro-
CYyOapCTBEHHOW KOMMaHMK, B OTHOLLEHMM KOTOPbIX OHA 3asiBuia TpeboBaHus B apbuTpaxe, peaybTaToM peanmaaumm
roCyAapCTBEHHON BNacTW. ECav OTBET 1 Ha STOT BONPOC BYAET NONOXUTENbHBIM, AENCTBUS KOMNAHUM AOMKHbI ObITb
NMPUCBOEHbI FOCYAAPCTBY, @ 3HAYUT, Y rOCYAaPCTBEHHO KOMNAaHMM HET NpaBa Ha nogadvy ucka 8 MLYWC.

2) Bcnyyae ecnv neicTBUS rocy1apCTBEHHOM KOMMaHUK, B OTHOLLIEHUM KOTOPBIX OHa 3asiB1ia TpeGoBaHWs B apbuTpaxe,
He ABNSIOTCS PE3YNbTaTOM peann3aLmm rocyaapCTBEHHON BNACTW, HEOBXOAMMO NPUMEHUTL AOMONHUTENBHBIA TECT —
YCTaHOBUTb, HAXOAMTCH /I FOCYAAPCTBEHHAS KOMNAaHWS NOJ, PYKOBOACTBOM WM KOHTPOJIEM rOCYAAPCTBA HENOCPEL-
CTBEHHO B OTHOLWEHUY TpeboBaHMiA, KOTOPbIE OHa 3asBuna B apbutpaxe. B cnydae nonoxmTensHoro oteeta AenNcTaus
rOCYAAPCTBEHHONM KOMMaHWUK AOMKHbI ObITb NPUCBOEHBLI FOCYAAPCTBY, @ 3HAYUT, Y FOCYAAPCTBEHHON KOMNaHUM HET
npaea Ha nogadvy ncka B MLIYNC.
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NMoHaTHMe cnpaBeanMBOCTU Kak punocodCcko-npasoBas
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HOrO X039CTBa 1 rocyaapcTBeHHom cnyxobl npu Mpesnaerte PO (CankT-MeTepbypr, Poccuiickas Pene-
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JOKTOPp punocopckux Hayk, npogeccop kapenps! nparoseneHus; e-mail: furman-fp@ranepa.ru.

AHHOTaUMS

B cTaTtbe paccmaTpuBaeTcsa npobnemaTika NpaBoBbIX LEHHOCTEN, CHOPMMPOBABLLNXCS HA Pa3HbIX UCTOPUHECKMX
3Tanax U B pasHblx rOCYAAPCTBax, HO MMEIOLLMX Kak 00Lume 3aKOHOMEPHOCTU, Tak 1 0COBEHHOCTU, 0OYCNOBNEH-
Hble YPOBHEM COLMANbHO-MOANTUYECKOrO, 3KOHOMMYECKOrO, OYXOBHO-KYAbTYPHOrO, MOPaNbHO-HPABCTBEHHOMO
pasBUTMS, COOPMUPOBAHHOCTM JEMOKPATUYECKMX MHCTUTYTOB BAACTU, rpaxaaHckoro o6LLecTsa 1 npaBoBoro ro-
cynapctea. O606LLeHHO CHOPMYNNPOBAHO KOMMIEKCHOE NOHMMaHKE Npouecca GOPMUPOBaHNS NPABOBOM XU3-
HV 1 NPaBOBOro nons B 06LecTBe 1 rocyaapcTee. MpoaHann3npoBaHbl CYyLECTBYIOLME NOAX0Abl K MOHUMAHMIO
npoLecca NPaBoBOro PErYANPOBAHUS 1 UX OLLEHKA B OOLLEN CMCTEME NMPABOBbLIX LIEHHOCTEN Yepes MpraMy Takoro
GrNocoPpcko-npaBoBOro GeHoMeHa, kak CnpaBeaIMBOCTb.

KntoyeBeie cnoBa: cyObekTVBHbLIE LEHHOCTM, NpaBoBas CrpaBeMBOCTb, YHBEPCasbHble LEHHOCTU, Gunocod-
CKO-NpaBoBas Mudonorema.

The Notion of Justice as a Philosophical-Legal Mythologem

Felix P. Furman, North-Western Institute of Management of the Russian Academy of National Economy and
Public Administration under the President of the Russian Federation (Saint Petersburg, Russian Federation)
Doctor of Sciences (Philosophy), Professor of the Department of Law; e-mail: furman-fo@ranepa.ru.

Abstract

In the article the problematics of formation of legal values, formed in different historical stages and in different states,
but having both general regularities and the features conditioned by the level of socio-political, economic, spiritual-
cultural, moral development, development of democratic institutions of power, civil society and the rule of law are
considered. The complex understanding of the process of formation of legal life and legal field in society and state
is generalized and formulated. We analyze the existing approaches to the understanding of the process of legal
regulation and their evaluation in the general system of legal values through the prism of such philosophical and legal
phenomenon as justice.

Keywords: subjective values, legal justice, universal values, philosophical-legal mythologeme.

BBepeHue

OAaHoi 13 akTyanbHbIX NPOHAEM COBPEMEHHOIO GUIOCOPCKO-NPABOBOr0 3HaHUS BbICTYNAlOT BOMPOCHI, CBA3aHHbIE
C MPVPOAOI 1 cneumdUKoi NPaBOBbLIX LLEHHOCTEN.

HeoaHO3HAYHOCTb M CNOXHOCTb MPABOBbLIX LIEHHOCTEN Kak 0ObekTa Hay4HON 3anHTEPECOBAHHOCTM CMOCOOCTBYIOT
(HOPMUPOBAHMIO MOAMLEHTPUYECKMX W NIIOPANNCTUYECKUX KOHLEMLMIA, NMOCBALLEHHbBIX IaHHOM npobnemaTuke. LieHHocTH
B NpaBoBeAeHUn, B OTAnYME OT GDUNocodCKoro, KynbTyponornyeckoro, COLMONOrMieckoro 1 NCUXonormyeckoro ux muc-
CnefoBaHvs, 3aHAIN Bedyllee MeCTo B IOPUANYECKUX HAyKax TOMbKO CO BTOPOM NOM0OBUHEI XX B. Ha COBpeMeHHOM aTtane
pa3BuTMS 0OLECTBEHHBIX HAYK MPABOBbIE LLEHHOCTW HAaxoaaTcs B GOKyce BHUMaHWS NpeacTaButeneit Gunocodumn npasa,
NCTOPWK, KYNbTYPOSIOMUK, COLLMAIbHOM GUAOCOMUN 1 I0PUONHECKON HAyKX (MPaBOBbIE LEHHOCTW UCCNEAYIOT KaK OTede-
CTBEHHbIE, TaK 11 3aPYBEXHBIE YHEHBIE TEOPETUKO-UCTOPUHECKIMX, OTPACNEBBIX 1 MPUKNAAHbIX OPUANHECKUX HAYK).

B npaBoBeaveckux cTyausx npobaema nNpaBoBbIX LEEHHOCTEN NPEUMYLLEECTBEHHO NPeacTaBieHa paspaboTkamm no
MECTY M PO LIEHHOCTEN B MPaBe W X 3aKPenNeHMeM B NONOXEHNSX OTPACAEBOro npaea. B 10 xe Bpems Grnnocodcko-
NpaBoBOW acnekT NpobnemMsl AyanbHOM NPUPOALI NPABOBLIX LLEHHOCTE (MpaBoBble LLEHHOCTU-1Agabl Y NPABOBLIE LiEH-

! Cwm., Hanpumep: Jlanaesa B. B. COOTHOLLIEHWE NPaBa 1 CIPaBEIMBOCTY B IMBEPTAPHO-Iopranieckoi Teopun B. C. HepcecsHua. Tpy-

Ibl IHCTUTYTa rocynapctea 1 npaea Poccuiickoi akagemmm Hayk, 2018. N2 13. C. 9-36.
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HOCTW-KOMMPOMUCChHI) CErOfIHA HeIOCTAaTO4HO NpopaboTaH, 4To U 0BYCNOBMNO HEOBXOAMMOCTL NPOBEAEHMS NOA0BGHOr0
NCCNefoBaHus.

N3noxeHne 0OCHOBHOro Matepuasna uccneaoBaHus

Craryc yHMBEPCanbHOCTY (B TEOPETUYECKOM M3MEpPeHUn) npaea vyenoseka YyepnaioT u3 XVII-XVIII BB., OH BbiTekan u3
drNocodCcKo-NPaBoBbIX HAPAbOTOK HOBOBPEMEHHBIX G1A0COdOB NPaBa 1 NOIUTUYECKON Teopum nnbepannsma, KoTopele
B 3HAYUTEIbHON CTENEHW UMEIOT UCTOKM B MCMOBEAOBAHUM €CTECTBEHHO-NPABOBOIr0 MbILLIEHNUS: HOPMbI €CTECTBEHHOTO
npasa, MMest MakCVMasbHO LWMPOKOE, YHUBEPCAIbHOE 3HaYeHNe, aipecoBaHHOE BCEM HE3 MCKIIOYEHMS NPABOCNOCOOHbLIM
cyObekTaM, Np13biBaloT PYKOBOACTBOBATHCS CHOPMYANPOBAHHBIMW B HUX NPEANMCAHUAMM, MOCKOMbKY TE€ OTBEYAlOT Tpe-
60BaHNAM BbiCLIER, aBCONOTHON CnpaBeanMBoCcTH. nn TpeboBaHMS KaTeropuyHbl B TOM MOHWMAHWK, Y4TO HE OCTaBASIOT
BO3MOXHOCTW 4151 COMHEHWIA 1 konebanuid. OHW rapaHTUpYIOT MHAMBWAYANbHOMY MPABOCO3HAHWIO BbICLLYIO NMPABOTY, EC/N
ee Bnageney OyaeT AENCTBOBATb B HAAJEXALLEM HAMNPABAEHNN.

EcTecTBEHHO-NpaBOBbIE UMNEPATUBBI HOCAT CBEPXTNYHLIN XapakTep. Ho X CBEPXIMYHOCTb HE UMEET SIBHO BbIPAXEH-
HOMO COLMOreHHOro xapaktepa, kak, Hanpumep, B HOPMax NnosIOXUTENBHOMO Npasa Co CBEPXINYHLIM aBTOPUTETOM CTOSLLE-
ro 3a Humu rocyaapcTsa. OHa cBepxdusnyeckas, metadusmyeckas, To €CTb aneaavpyeT K BbICLUIMM NepBOHaYanam Guitms
B HUX YepnaeT YBEPEHHOCTb B COOCTBEHHOM NpaBoTe, B HEOOXOAMMOCTY €€ 0TCTanBaTh, @ TakKe 3Hepruio 1 ceoboay Ans
COOTBETCTBYIOLLMX YCUNIA.

B pamkax coupanbHO-GUI0codCKOro 3HaHNS NMOHATUE «LEHHOCTb» ABNAETCH 6A30BOM COCTABASIOWEN YaCTblOo ANS
aHanm3a Ka4eCTBEHHbIX aCMEeKTOB COLMOKYbTYPHbBIX MPOLECCOB. Takke B G1nocodum BeIAENAIOTCS ABaA BUAA LEHHOCTEN:
CYObeKTUBHbIE 1 06bEKTVBHbIE. CyOBEKTVBHBIE LIEHHOCTH NPeCTaBNeHbl B GOPME HOPMATUBHBIX MPEACTABNEHWIA, K KOTO-
PbIM Mbl OTHOCVM YCTaHOBKM, OLLEHKM, MMNepaTnBbl 1 3anpeTbl. OGbEKTUBHbIE Xe LEEHHOCTV NPEACTaBASOT CONOCTaBNeHNE
NCTWHBI N HEUCTUHBI, 3aMpeLLeHHOro, CnpaBeaIMBoOro U HeCnpaBeaIMBoOro?.

OcHoBHbIMM HapaboTkamu B chepe akcmonorum npaea aensoTes Tpyasl B. C. HepcecsHua, KoTopbIi 0TCTanean uagio
060COBNEHHOrO CYLLLECTBOBAHUS NPABOBbLIX LLEHHOCTEW. 10 ero MHEHWIO, B Mpeaenax npasa v rocyaapcTsa He NPUMEHS -
toTCst 06LLME LLEEHHOCTUN HUNOCOdCKO-HPABCTBEHHOMO Nopsaka. MNpaBo 1 rocyapcTBo ABASIOTCS KOHTEKCTOM Ans hopmu-
pOBaHMs COBCTBEHHbIX LLEHHOCTEW, KOTOPbIE B AANbHENLIEM HAXOAAT NPUMEHEHME B Pa3nnyHbix cepax 06LLECTBEHHON
XWU3HW, B 4aCTHOCTW UMES B BMAY, YTO CNPaBef/IMBOCTb — KaTeropus 1 xapakTepuctrka npasoBas, a He BHEnpaBoBas
(HPaBCTBEHHAS, PENUIMO3HAsA U T. MN.), 6ONbLUE TOrO, TONLKO NPaBO M CNPaBeaAMBO.

MpusHaBas aeToputeT B. C. HepcecsHua B MOCTCOBETCKOM MPABOBEAEHMM, BCE XE HENb3s OKOHYATENbHO COrna-
CUTbCS C TaKOM NOCTAHOBKOW Npobnembl. Bo-nepBbix, YTO NOAPa3yMeEBAETCS NOA NPAaBOM B 3TOM KOHTEKCTe. Peub noet
0 KOHKPETHOM BUAE npasa unm o6 naee nNpasa; BO-BTOPbLIX, aBTOP, NPV3HABAs aBTOHOMHOCTb NPABOBbIX LEHHOCTEW, OT-
pbIBAET NPaBo OT OAHOMOPSALKOBLIX COLMANIbHbIX GEHOMEHOB 1 APYTUX PETYASTUBHLIX MEXAHU3MOB COLMYMA; B-TPETbUX,
C TakoW TOYKV 3PEHUS MPABO He ABASIETCH YACTbIO KynbTypbl. OGBbACHEHME TakoM NO3WLMI MOXHO HANTW, YHETKO COPUEHTU-
POBaBLUMCH B COBPEMEHHOM COCTOSIHUM OBLLECTBOBEAEHNS, KOTOPOE CO BTOPOW NOM0OBUHLI XIX B. NEPEXMBAET CEPbE3HbIN
KpU3MC, NOTOMY YTO AEKNapaTMBHO BCE OOLLECTBOBEAYECKME ANCUMMINHDI (K KOTOPBIM OTHOCUTCS 1 NPaBOBEAEHUE) UC-
cnenyloT 06LWECTBO, HO GaKTUHYECKM Kaxaas N3 HUX 3aHsTa TOSIbKO CBOVM NPEAMETOM, TO ECTb BbIAENSIOT TONLKO OAUH 13
aCrnekToB coumanbHOro BbITUS YEN0BEKA, M O4EHBb YACTO HE 3aTparvBaloT NpobnemMbl 06LLECTBA U YENOBEKA.

o cBOEMy NIOrM4yeCcKoMy CTaTyCy LIEHHOCTU ABASIETCA OUCNO3UTUBHBIM CBOMCTBOM KOHKPETHOrO OTHOLLEHUS, a 3TO
3Ha4UT, YTO LLEHHOCTb ABNSIETCS BCErAa CBOVCTBOM OTHOLIEHNMS, @ HE BELLW; OTHOLIEHNE BCErAa CUTYaTUBHOE — OHO BKJTIO-
4EHO B KOHKPETHYIO CUTYyaLUuMIo, KOTopas 3MeH4MBa, a NOTOMY 3aBUCUT OT Hee.

CoBpeMeHHast Grnocodus NpUsHaeT B3aMmMoaenCTBNE 1 B3aMMO3aBUCUMOCTb OAHONOPSAKOBLIX ABAEHMIA. [1paBo B-
NI9ETCH OAHON N3 COCTaBAFOLLYIX COLMANbHON CUCTEMBI.

Hey4eT omanekTnyeckmx B3aMMoCBs3eli npasa v Apyrux SBAEHW CoUManbHO-AyX0BHOM X13HM 06LEeCcTBa NpUBOANT
K 06eHeHMI0 NPaBOBOI akCMONorK kak pasaena Gunocodcko-npaBoBoro 3HaHus. FoBopuTs ceroaHs 06 aBTOHOMHbIX
NPaBOBbIX LEHHOCTHAX KaK NPUCYLLX YENOBEYECTBY MOXHO TOBKO MPU YCNOBUM, YTO YENOBEYECTBO NPEOA0NENO NTIOKANIbHO-
KYJIbTYPHbIE PA3HOIacUs U NPUHSAI0 YHUBEPCAIbHYIO CUCTEMY NPABOBbIX LLEHHOCTEN.

[MpaBoBbIE LEHHOCTU ABNFIOTCH PA3BUTUEM 1 KOHKPETU3ALMEN NPUHLMNA CNPABEAIMBOCTU, UMEIOLLEN CErOLHA CTa-
TYC COLMOKYNIbTYPHOMO NprHUMNa. B npefenax npaBoBON akCHONOrnm 3TO 03HAYAET, YTO NPUHLMN CNPaBEAIMBOCTA NPW-
obpeTaeT COOCTBEHHYIO cneunduieckyto Gopmy 1 OCYLLLECTBASET PEerynsLmi COOTHOLLEHWS NpaBs 1 06s3aHHOCTEN CyObek-
ToB NpaBa. COMHeHUs BbI3bIBAET V1 Mpr3HaHWe 0coboi ponn GopManbHOro paBeHCTBa B npase. To MW MHOE COOTHOLWEHNE
PaBEHCTBA 1 HEPABEHCTBA, CBOOOALI U ee OrpaHnyeHunii (HeCBOOOAb!) BCEraa NOAYMHEHO He TONbKO paLMOoHansHO HanaeH-
HOW CTEMNEHW, HO 1 YyBCTBY CMPABEAJIMBOCTM Kak HEOTLEMIEMON HaCTW AYXOBHOIO ObITWS, Kak IMYHOCTY, Tak 1 06LLecTBa.
MIMEHHO 13 0CO3HaHUs 3TOr0 YYBCTBA BLIPOCSIO NPaBO Kak TakoBOE®,

2 Enwes C. O. TeopeTuko-MeToL0M0MYecKre NOAX0ab! K N3yYEHMIO NOHSTUI «LEHHOCTb», «LIeHHOCTHBIE OPMEHTALMM». BeCTHUK Mock.
XH-Ta. Cepus 18. Coumonorus n noamtonorms. 2010. Ne 3. C. 74-90.
Ayaykanos B. M. CoOTHOLLEHME COLManbHOro HepaBeHCTBa 1 coumManbHo cnpaBeanmBocTi. Haykocdepa, 2021, N2 6. C. 32-34.
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CnenyeT OTMETUTb, 4TO OTEYECTBEHHOE MPABOBEAEHME HA COBPEMEHHOM 3Tane PasBUTHS XapaKkTepPU3yeTcs OXNBNE-
HVMEM MHTEPECa K BOMPOCAaM NPaBOBbIX LIEHHOCTEN HA YPOBHE AMCCEPTALMOHHBIX MCCNEA0BaHMA. AKTyanbHbIMU ABASIOTCS
BOMPOCHI NPABOBbIX LEHHOCTEW 1 X aCNEKTOB CYLLIECTBOBAHMUS, peanm3auum, noaaepxkn 1 GopMmMpoBaHns, OHN NPUCYT-
CTBYIOT Kak B chepe dpunocoduv npaea, Tak 1 B TEOPMM NpaBa‘.

[Mockonbky NPaBOBbLIE LIEHHOCTU-MAEANbl SBAAIOTCA KOHKPETM3aUmen 00LWe4enoBeveckX, YHMBepcanbHbiX LIEHHO-
CTel B NpaBe, TO B paMKax JaHHON CTaTbl YHUBEPCANbHbIE LIEHHOCTV PAacCMaTpMBAOTCA Kak CUHOHUM LIEHHOCTU-LIENN,
a npuKnagHble — Kak LIEHHOCTM CPeaCTBa Un MHCTPYMEHTaSIbHbIE LIEHHOCTM.

YHvBEpPCabHblE LEHHOCTM MOTOMY U ABASKOTCS YHMBEPCAbHBIMK, MOCKOJbKY HE MOMYT NPUHAANIEXaTh OAHON chepe
IYXOBHOWM X13HWN. TO €CTb YHNBEPCAbHBIMI LIEHHOCTAMM ABASIOTCS TakMe LEHHOCTU, KOTOPbIE MPOSBASIOTCS BO BCex cde-
pax YenoBEe4ECKOW XM3HK, a 3aTEM UMEIOT MUPOBO33PEHYECKINI XapakTep.

Taknum 06pa3oM, YHMBEPCaNbHBIE LIEHHOCTVM — 3TO LIEHHOCTU, B KOTOPbIX OPraHN4YHO COYETAeTCsl HPaBCTBEHHBIN, pe-
JIMMMO3HbIN, NPABOBON 1 KyNbTYPHbIA acnekTbl. K BEYHbIM LEHHOCTAM MOXHO OTHECTUW, NOXasyi, TOSIbKO CNpaBeJIMBOCTb
(1 6AK3KyI0 K Heln fobpoaeTens), obuee 6naaro (6aarononyymne Kak ero BapuaHT), 1 C HUMM O4EHb TECHO CBA3AHbLI MOPSA0K
1 6e30nacHOCTb. Npobnema TobKO B TOM, YTO B Pa3Hble 3MoXu 1 Aaxe B OAHY U Ty e 3Mnoxy pa3HbIMX rpyrnamu 1 togbMm
OHMW, KaK 1 BOMBLLXHCTBO APYrMX LEHHOCTEN, NOHUMAIOTCS NO-Pa3HOMY.

YHMBEPCA/bHbIE LIEHHOCTY BLISIBASIOTCS U KOHKPETU3MPYIOTCA BO BCEX Chepax 0OLWECTBEHHON 1 NMYHOM XM3HK. Ha-
Nn4me 3TVX YHMBEpCaNbHbIX LIEHHOCTEN B NpaBe obecneynBaeT Noysy 48 NpaBoBOW Perynsaummn, nermtuManmn MMeHHo
3TOV CUCTEMbI MPaBa B Npeaenax KOHKPETHOro 06uecTaa. Kpome Toro, yHMBepCasbHble LEHHOCTM 1 ONPeaensoT Ka4ecTBo
npaBa 1 yKkasbiBalT Ha TO, KAKUM OHO AOXHO ObiTb. TakMMK YHUBEPCAbHBIMU LIEHHOCTAMM ABASIOTCA CNPaBEAMBOCTD,
cB06O0/A M paBeHCTBO. [MaBHOM YePTO TaKOBLIX B MPaBe SBSETCS TO, YTO OHW MPEACTAIOT B BUAE Maeana vnm Lenau, Ho npu
3TOM He npeanonaralT MexaH3M BOMIOLLEHMS COOCTBEHHbBIX TPeO0BaHWIA®,

Kpome rocynapctea v npasa, eCTb 1 CNeLmanbHbie NPaBOBbIE LIEHHOCTW, 06ecneymBaloLLIme ONpeaeeHHble OTAENbHbIE
acneKTbl rocyaapcTBa M NpaBa: PpaBeHCTBO, MpaBa YefloBeka, AEMOKPATU3M, 3aKOHHOCTb, MPE3yMNLUMs HEBUHOBHOCTU U T. 4.
OHU 9BRSI0TCS NPaABOBOI HOPMON TaKMX YHUBEPCANbHBIX LIEHHOCTEN, Kak cB0O04a, CNpaBea/IMBOCTb, PABEHCTBO U T. 4.

Ecnn roBoputb 06 yHMBEPCANbHbIX MPABOBbLIX LIEHHOCTSAX, B YACTHOCTN O CBOBGOAE, CNPABEAIMBOCTM 1 PABEHCTBE,
TO OHM SBNSIOTCA Hambonee oBLMMY NaeaMU, UMEIOLLMMI CTaTyC OPUEHTMPA U 0ObekTa NOCTOSHHOMO CTPEMIEHMUS K 1X
IIOCTUXEHWMIO, HO B CWJTY BBICOKOI cTeneHn 0606LLEHNS UX HEBO3MOXHO BOMAOTUTL B peanbHO XM3HU. C Takmux No3unLuii
cBo60aa, paBEHCTBO M CNpaBeaIMBOCTb paccmaTpuaaioTes B punocodekmx cuctemax lNnatoxa n Karta. Noes-unean Mna-
TOHa SIBNSIETCA MeTapaLMoHanbHON KOHCTPYKLMERN 1 HE 3aBUCUT OT BOSIEBLIX BO3AENCTBUI NIOAEN, OHA ABNSETCS NPUMEPOM
[N NoAPaXaHns 1 CTUMY/IOM /151 YCOBEPLUEHCTBOBAHUSE,

OIHOW 13 MHTEPECHbIX TEXHONOMMIA NPUMEHEHWS MNAaTOHOBCKOrO Y4eHUs Maen-naeana no noBoay npaea sBASETCH
koHuenums J1. JlakambBpebl. Tak, HemeLkuil drnocod npasa CocpefoTa4ynBaeT CBOE BHYMaHUE Ha CNpaBeaMBOCTU-naeane
B NpaBe ¥ A0Ka3bIBAET, YTO B KAXA0M Y4EHUM O NPABE MOXHO BbISBUTb KPUTEPUIA CNPaBEAMBOCTM, KOTOPbIA HAXOAUTCS
BHE NpaBsa, NOCKOJIbKY OHa (CNpaBeaMBOCTb) ABASETCA «KOHCTUTYTUBHBIM NPUHLMMNOM Npaga, a 3HayuT, NpaBo SBASETCH
«B3rNs40M OT CnpaBeanBoCcT». CnpaBeanmBoCTb MMeeT COOCTBEHHYIO NOrMYECKYIO CTPYKTYPY, NMPOHM3bIBAIOLLYIO KaXa0e
npaBo, HE3aBMUCMMO OT TOr0, HACKOMLKO OHO AMCTaHLMOHMPOBAHHOE OT «abCOMOTHON Maen cnpaBeganBocTu». Cnpases-
JINBOCTb «CTAHOBUTCS B NMPaBe JIOrM4eckol CxeMol 1 cama no cebe SBAsSeTcs TeM Xe, YTO 1 NpaBo»’.

KoHuenupms cnpasegnmeocTu B npase J1. Jlakambpbl Bbina TnuyHoM ans XX B., NOCKO/bKY B HEN MPOCMATPUBAETCS
naest NOKOPEHWs NONOXUTENBHOMO NPaBa YenoBeka 1 OCHOBbI YETOBEYECKOr0 COCYLLIECTBOBAHMS, BbipaXatoLLMECS B Nepe-
X0fle OT «CMnpaBenMBOCTY NOA, NPaBOM» K «MpaBy Noj cnpaBeanBoOCTbio». [ns J1. Jlakambpbl NpaBo ABASETCS NOMbITKOW
OCYLLECTBUTbL CNPaBEAIMBOCTb, a Uaeanbl CNpaBeaivBOCTV, NPeaCcTaBAeHnst O KOTOPbIX MPUCYLLM pa3HbiM NPaBOBLIM CU-
cTeMam, TONbKO NOATBEPXKAAIOT TOT PakT, HTO CYLLECTBYIOT ONPEAeNeHHbIe CoLManbHble MacliTadbl, KOTOPLIE 1 MOATBEPX-
Jat0T NPaBUAbHOCTb CyLLECTBOBaHMS naeanos. Ho J1. Jlakambpa ykasbiBaeT 1 Ha TO, «4TO Nt0O0E NPaBO HECNPAaBEAIMBO,
NPUHMMAas BO BHUMaHWE TOT BakT, YTO naeas, XenatLmin peanu3oBaTb Kaxa0e NpaBo, He COBMAaaeT C Maeel cnpases-
JMBOCTU, KOTOPAsi HOCUT TPAHCLEHAEHTHbIN XapakTep. TObKO YCMIOBHO MOXHO rOBOPUTL O CNPaBeanBOCTH, NOCKObKY
B NMOSIHOM 06BEME OHA HMKOrAa He MOXET BblTb AOCTUMHYTAx.

Mpaean cnpaBennMBOCTM BCeraa sBnsetcs 60fee COBEPLUEHHbIM MO CPAaBHEHUIO C ero BonnoLleHnem. J1. Jlakambpa
yKas3blBaeT Ha HECOOTBETCTBUE AENCTBMTENBHOCTM AYXOBHOM MOAENM NPaBa, a noToMy Nto60oe NpaBo HeCNpaBeaIMBO, No-
CKOJIbKY OHO HE MOXET OCYLLECTBMTL CNPABEASIMBOCTb MYTEM YCTAHOBAEHUS OOLLErO MaclTada, MPUMEHSS OBLLYID CXemy
KO BCEM Chy4asiM, KOTOPble 4acTO NPOM3BOJIbHO 00beanHAOTCA. [03TOMy NpPaBo MOXET ObiTh CrpaBeaIMBLIM YEPEes He-
cnpaBennBOCTb.

4 Masnos B. M. JIN4HOCTb B NpaBe B NPOLIECCE Pean1aaLiiv NpaBoBbIX LEHHOCTEN C NO3ULIM aHTPOMONOTMYECKOI KOHLIENLMM NpaBa.
IOpuanyeckasn Hayka n npakTuka: BecTHuk Huxeropoackoi akagemun MBZ Poccun. 2018. N2 2. C. 44-50.

Magnos B. M. JIn4HOCTb B NpaBe B NPOLLECCE peanu3aumnm NpaBoBbIX LEHHOCTEN C NO3WLMM aHTPOMOOMMYECKON KOHLEeNuun npasa.
IOpuanyeckasn Hayka 1 npakTuka: BecTHrk Huxeropoackoi akagemun MBZ Poccun. 2018. N2 2. C. 44-50.

TumoxuHa M. Y. dunocodcekoe ydeHvie 0 cnpaBefiMBOCTU U ero CBS3b C MPUHLMNOM CNPaBeMBOCTY B YrONOBHOM Npase. MexayHa-
POAHBIN XypHAN N'YMaHWUTapHbIX M €CTeCTBEHHBIX Hayk, 2020. N2 10. C. 78-80.

Lacambra L. Rechtsphilosophie. Berlin, 1965. P. 336.
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BbiBOAbI

B cTatbe npoaHann3nmpoBaHbl OCHOBHbLIE aKCUONOMMYECKNE KOHLLEMNLLW, UMEIOLLME OTHOLLEHNE K TEME, YKa3aHHOM Kak
LeNb JaHHOMO MCCNeaoBaHus, N KOHLENTYalbHbIe OCHOBbI MPABOBOWM akCMONOrMM Kak OPraHMYeckon COCTaBnsioLLEen CO-
BPEMEHHOro G1n0codCKO-NPaBoBOro 3HaHMS.

BbISICHEHO, YTO COBPEMEHHOE COCTOSIHWE WCCNEeA0BaHNs NPaBOBbIX LIEHHOCTEN HOCWUT PasHOaCneKTHbI XxapakTep
1 OCYLLECTBASETCH B Mpeaenax GunocodCkumx, NPaBOBbIX U OTPACEBbLIX HAYK.

PaccmoTpeH Bonpoc 06 OTAMYMK KNaCCUYECKOr0 U HEKNACCUYECKOrO HAYyYHOrO naeana, SBAsioLLerocs 0CHOBONONa-
ratoLyIM OPYEHTVPOM /18 NPOBEAEHNS Hay4YHbIX CCNEN0BaHW; 0COBEHHOCTEN NPUPOAHOIO Y F'yMaHWTapHOro (pasHo-
BMOHOCTbIO KOTOPOro ABASETCH GUNOCOPCKO-NPABOBOE) 3HAHMS.

BblieneHsl OCHOBHbIE XapakTEPUCTUKN COBPEMEHHOIO GUNOCODCKO-NPABOBOr0 3HAHWS: YEN0BEKOOPVEHTUPOBAH-
HOCTb, AMaN0OMMYHOCTb, KybTypHas 06YCI0BNEHHOCTb U CNPABEIMBOCTb.

Ocob0e BHVMaHWe yaeneHo ayanbHOM NPUPOAE NPaBOBbLIX LLEHHOCTEN, KOTOPLIE OAHOBPEMEHHO MOTYT ObiThb KaK LiEH-
HOCTAMU-nAeanamu, Tak 1 LEHHOCTAMM-KOMIpoMuccamu. [1okasaHo, YTO MPaBOBbIE LLEHHOCTU-UAgaNbl OTHOCATCS K cde-
pe XEenaemoro v SBAsOTCS OPUEHTUPAMM B KOHCTPYMPOBAHNUM COLMAnbHOrO MMpa, a NpaBoBble LLEHHOCTU-KOMIPOMUCCHI
SBNSAIOTCSH COCTABHOM 4aCTbio MMPa CyLLEro 1 Yepes A0MKHOE, B GOpMe NPaBOBbLIX HOPM, SBASIOTCS COLMaNbHBIM KOLOM
KOHKpPETHOro obLecTBa. Takxke NpaBoBblE LLEHHOCT-KOMMIPOMUCCHI BBIMOMHIIOT TEXHUYECKYIO DYHKLMIO B OpraHM3aumum,
cTpaTMduKaumm 1 nepapxmsaumnm 06WecTsa, MMEIOLMX paspaboTaHHbIi MexaHn3M 06ecneyqeHns U BDEMEHHO-NPOCTPAH-
CTBEHHYIO OrPaHNYEHHOCTb.

PackpbiTbl BONPOCH YHNBEPCANbHBIX MPABOBbIX LLEHHOCTEN, I0KA3aHO, 4TO YHUBEPCANTbHLIMI MOTYT ObITb TOJIBKO Takue
NpaBOoBbIE LLEHHOCTU, KOTOPbIE anpyOpPHbI 41 HENOBEYECTBA, KaKOBOW ABNAETCS, B NEPBYIO O4Yepeb, CNPaBeaMBOCTb.
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CouunanbHO-npaBoBas 00yC/0OBAEHHOCTb YrO/IOBHbIX 3aNpeToB
B cepe rocyaapCcTBeHHOM perucTpaumm rpaxaaHckux npas

F'puropbes MNasen AnekcaHapoBuy, HauyOHaNbHON NCCNEA0BaTENBCKNIA YHUBEPCUTET «BbhiCLias wkona
3KoHOMUKM» (Mocksa, Poccuiickas ®epepaums)
acnupaHT; e-mail: pav96gri@yandex.ru.

AHHOTaUMS

B cTaTbe nccnenyotes coumanbHo-npaBoBbie 0CHOBAHUS YrONOBHO-NPaBOBbIX 3aNpeToB B 061aCTV roCyAapCTBEH-
HOW perncTpaumm npae Ha HeABUXMMOE UMYLLIECTBO 1 KOPNOPaTVBHbIX NpaB. Ha 0CHOBE aHanm3a 6n1aHKeTHbIX HOPM
YrONOBHOIO 3akOHa 1 HOPM OTPACNEBOr0 3aKOHOAATENbCTBA OLIEHMBAETCS 0OLLECTBEHHAS ONACHOCTb UCKaXEHNS
CBEAIEHNIA, BKITIOYAEMbIX B FOCYAAPCTBEHHbLIE PEECTPLI. [lenaeTcs BbIBOA, O TOM, HTO B HACTOSILLEE BPEMS 3aLLMLLEH-
HOCTb 0DOLLECTBEHHbBIX OTHOLLEHWI B chepe rocyaapCTBEHHON perncTpaLmm obecneqnBaeTcs yroaoBHbIM 3aKOHOM
B COBOKYMHOCTMW C HOPMamu aaMUHUCTPATMBHOMO M rpaxaaHCcKoro npasa.

Knto4eBbie cnioBa: rocyaapCTBEHHAs perncTpaumns, KpuMmmuHanmaaums, peectp, ganbcudurkaums, aKOHOMUYEcKoe
NpPecTynieHne.

Socially-Legal Conditionality of Criminal Law Prohibitions in the Field of State
Registration of Civil Rights

Pavel A. Grigorev, National Research University Higher School of Economics (Moscow, Russian Federation)
postgraduate student; e-mail: pav96gri@yandex.ru.

Abstract

The article contains the research on social and legal foundations of criminal law prohibitions related to the field of
state registration of corporate rights and real estate rights. A public wrongfulness of falsification of public registry is
evaluated through analyzing blanket norms of criminal law and norms of sector-specific laws. The conclusion is made
that nowadays a protection of order in the field of state registration of rights is provided by criminal law in conjunction
with administrative and civil law.

Keywords: criminalization, economic-related crime, falsification, registry, state registration.

B meicTBytOLLEM YTONOBHOM 3aKOHOAATENLCTBE POCCUM YCTAHOBNEH PAL, YrOIOBHO-MPABOBbIX 3aMPETOB, HANPABAEH-
HbIX Ha 3aLLUMTY MHCTUTYTA FOCYAAPCTBEHHONM PErMCTPALLMN FPaXKAAHCKMX MPaB — NPaB Ha HEABUXUMOCTb 1 KOPMOPATUBHbBIX
npas. Tak, AevcTeytowmnii YronosHbii kogekc Poccuiickoin ®epepaunm ot 13.06.1996 N2 63-d3" (nanee — YK P®) conep-
XWT HOPMbI, HANPaBfEHHbIE HA 3aMPET BHECEHWSA HEAOCTOBEPHbIX 3aNMCEN B rOCYAAPCTBEHHBIE PEECTPbl — EAMHBIN rocy-
[JApPCTBEHHBIN PEeCTp HeABMXMMOCTW (aanee — EMPH) v EQmHbIN rocyapCTBEHHBIN PEECTP I0PUANYECKUX NNLL (fanee —
ErPOJT). Bce paccmaTpriBaemMble HOPMbI, KpOME NoNoXeHuii ¢T. 285.3 «BHeceHWe B eavHbE TOCYAAPCTBEHHbIE PEECTPLI
3aBEOMO HEJOCTOBEPHbIX CBEAEHUIA», 3aKpeneHbl B r. 22 YK PD 1 oxpaHsoT OTHOLLIEHWS B Chepe OCYLLLECTBNEHNS 9KO-
HOMWYECKOI AeATENbHOCTI,

B omcnosunumsx gaHHbIX HOPM rOCYaPCTBEHHDBI PEECTP YNOMUHAETCS B TEKCTE W BLICTYNAET 31EMEHTOM OOBLEKTHB-
HOW CTOPOHbBI NPECTYMNNEHUS: Yepe3 BO3AEVCTBME HA COAEPXMMOE peecTpa CyObeKkToM NPEeCTYNIeHnst OCYLLECTBASETCS
NPOTVMBOMNPaBHaa AeSTENbHOCTb, HapyLlalowas pexmm 3aperncTprpoBaHHbix npas. Npu aTom cnpaeenvBbiM OyaeT yT-
BEPXAEHME, 4TO B paccMaTpurBaemon chepe nybanyHo-npaBoBbIie, MMNEPATUBHbIE HOPMbI YFOMOBHOMO 3aKOHa OXPaHsIoT
06LLIECTBEHHbIE OTHOLLEHWS!, KOTOPbIE BCELLEIO0 OCHOBAHbI HA @BTOHOMUW BOJIW 11 PErYIMPYIOTCS HOPMamy YacTHOro npasa®,

' YronosHbIit kogeke Poccuiickoit depepaumnt © peaep. 3akoH ot 13.06.1996 Ne 63-d3 (peg. ot 05.04.2021). C3 Pd, 1996. Ne 25.
Cr. 2954,

2 310 cneayowme npectynnenus: 1. 170 «Pernctpaums He3akoHHbIX COENOK C HEABMXMMbIM UMYLLECTBOM»; CT. 170.1 «Danbcuduka-
1S eAMHOr0 rocyAapCTBEHHOO PeecTpa PUANYECKMX WL, peecTpa BnafenbLeB LEHHbIX Bymar uam cMcTeMbl AENO3UTapHOrO yyeTax;
cT. 170.2 «BHeceHWe 3aBeLOMO NOXHbLIX CBEAEHUI B MEXEBOI MNaH, TEXHUYECKUIA MaH, akT 06Cne0BaHns, MPOEKT MEXEBAHNS 3EMENb-
HOrO0 y4acTKa 1nm 3emenbHbIX y4acTKoB IGO0 KapTy-nnaH Tepputopum»; cT. 173.1 «He3akoHHOe o6pa3oBaHyie (Co3aaHne, peopraHm3aums)
I0pPMANYECKOro nnua»; cT. 173.2 «HesakoHHOe NCNoAb30BaHNe JOKYMEHTOB A5 06pasoBaHns (CO34aHVs, PeOpraHn3aumm) IpUaN4YecKo-
ro nmua».

8 Peub naeT 0 rpaxaaHCKO-NPaBOBOM PETYIMPOBAHUN 060POTA HEABUXMMOCTY 11 KOPMOPATUBHLIX OTHOLLERWI. Janee GyaeT nokasaHa
B3aMMOCBA3b 6naHKkeTHbIX HOpM YK P ¢ Hopmamu 0TpacneBoro 3akoHoAaTeNbCTBa.
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B cdepe permcrpaumum npas Ha HEABUXMMOE MMYLLECTBO BO3MOXHO BbIAENTb HECKOJIbKO OCHOBHbIX OpM 00LLe-
CTBEHHO OMACHOr0 NoBefeHus. Bo-nepBsbix, 3TO perncTpaums 3aBeLJOMO HE3aKOHHbIX CAENOK C HEABVXMMbBIM UMYLLE-
CTBOM, YMbILIJIEHHOE UCKaxeHne ceefeHuii EFPH 1 3aHmxeHne kagacTpoBOM CTOMMOCTV O0ObEeKTOB HeABUXMMOCTY
(cT. 170 YK P®). Bo-BTOPLIX, pEYb MAET O MAHUNYAAUMSAX C JOKYMEHTAMM TEXHUYECKOro y4eTa B 061aCTi 3EMENbHbIX
npaBooTHOLWEHUI (cT. 170.2 YK P®D), Ha 0OCHOBE KOTOPBIX MOMYT BHOCUTLCS T€ UM MHble cBefeHus B EMPH. Mockonbky
danbcndrkaumsa nepedncnenHbix B ¢T. 170.2 LOKYMEHTOB B PAAE Cy4aeB MOXET MOBAUSATb HEMNOCPEACTBEHHO Ha CO-
nepxumoe EFPH, onncanHble B ayucnosuumm c1. 170.2 YK P® gesHus paccmaTpuBaloTcs Kak AesHUs, nocsrawLme Ha
LLeNOCTHOCTb ¥ HEMPUKOCHOBEHHOCTb CBeaeHuii EMPH. Tpetuin cnyyait onucax B ¢T. 285.3 YK P®, ycTaHasnmsaiowlen
YrOfIOBHYIO OTBETCTBEHHOCTb 3a A0/XXHOCTHOE NPECTYNNeHVe B GOpMe BHECEHUS HEAOCTOBEPHbBIX CBELEHWI B rocyaap-
CTBEHHblE peecTpbl. B ancnosmumm ct. 285.3 YK PD He yTOYHAETCH, Kakne MMEHHO roCYyAapCTBEHHbIE PEECTPbl MOTryYT
MCKaxaTbCs, N3 Yero MOXHO CAeNnaTh BbIBO, YTO 3aKOHOAATENb UMEET B BuAy MoBble MyOGnnyHbIE PEECTPLI, BKIOYas
n EFPH.

B cdepe pernctpaumm KopnopaTrBHbIX NpaB 00WECTBEHHO ONACHOe BO3AENCTBME HA PEMMCTPALMOHHYIO CUCTE-
MY OCYLLECTBNIAETCA TOXE Yepes pasHble A4eNCTBUSA. Bo-nepBbix, 3T0 NPeACTaBNEeHME B OpraH, OCYLLECTBASIOLLMIA rOCy-
[apCTBEHHYIO pernctpaumnio opuandecknx nuy, (PegepansHas Hanoroeas cnyxba Poccun?), [OKyMEHTOB, coaepxa-
LMX 3aBeA0MO NOXHble AaHHble (4. 1 ¢T. 170.1. YK P®). Bo-BTOPLIX, 3TO MOXET ObITh NpeacTaBnexHne 8 PHC Poccun
[JaHHbIX O MOACTABHbIX AnLax Npu o6pasoBaHun lopuamyeckoro anua (4. 1¢cr. 173.1. YK P®). B-TpeTtbux, peyb aeT n o
HE3aKOHHOM MCMNOMb30BaHUN OKYMEHTOB NPU CO3AaHUN IOPUANYECKOrO Inua B GOPME BblAAYN JOBEPEHHOCTU /MK
NpPeaoCTaBneHns AOKYMEHTa, yA0CTOBEPSIOWEro MMYHOCTL (CT. 173.2. YK P®D). HakoHel, 4eTBEPTLI BApUaHT COCTOMT
B aKTMBHOW POM rOCYAAPCTBEHHbIX CYXALLMX, KOTOPbIE MOryT BHOCUTL B EMPIOJT HegocToBepHble cBeaeHns (cT. 285.3.
YK P®).

Camo no cebe cyLLecTBOBaHVE B YrofOBHOM 3aKOHOAATENBCTBE TEX UM UHBIX YrONIOBHO-NPAaBOBbLIX 3aNPETOB He eCTb
pe3ynbTaT NPOU3BOJIbHLIX 1 HEOOOCHOBAHHbBIX 3aKOHOTBOPYECKMX AECTBMA. OHTONOMMYECKN KaX b YrON0BHO-NPABOBON
3anpeT B onpeaeneHHon chepe 06LECTBEHHBIX OTHOLLIEHWI (BKOYAs M Takytd MHOTOrPaHHYy0 chepy, Kakom SBASETCS 9KO-
HOMUYECKas AEATENbHOCTb) UMEET BMOMHE KOHKPETHBIE OCHOBAHWSA U MPUYMHBI YCTAHOBAEHUS. Elle B paHHUX paboTtax no
STON TEeMe 0TMEYanoCh CyLLECTBOBaHME NPEANOCHIIOK KOUMUHANN3ALMM TEX SBAEHNUI COLMaNbHON PEanbHOCTH, KOTOPbIE
NPVBOASAT B ABUXEHWE NPOLECC NleranbHON KpUMmHanu3aumm obLwecTBeHHO onacHbix Aenctamii®. A. . Kopobees cnpa-
BEA/IMBO OTMEYAET, YTO YrONOBHLIN 3aKOH COLManbHO 06YCNOBAEH, OH MPOAYLMPYETCS peanbHeIMKU NOTPeBHOCTSIMM 06LLe-
cTBa®. KoHe4Ho, B BMAE UCKOHYEHUI BOZMOXHbI U CUTYaLMK, KOraa 3anpeThl BBOASTCS B peaynbTare yeunuii No66mcTos,
BCNELCTBME AENCTBUSA PE30HAHCA Kak KPUMMHANM3ALMOHHOrO NOBOAA U B PE3YbTATe MHLIX HECTAHAAPTHBIX A5 HOPMOT-
BOPYECTBA NPUYMH. ManoBepOsTHO, 4TO TaKOro poAa NPUYUHBI UFPan PELLAIOLLYIO POSb NPU YCTAHOBIEHUN UCCEAYEMbIX
3anpeToB, 4To 6yAeT NPOAEMOHCTPUPOBAHO Aanee.

MpoaHanna3npoBaTb CouManbHO-NPaBOBYID 0OYCNOBAEHHOCTb BBEAEHUS YrONOBHBLIX 3aMpPETOB BO3MOXHO B pamkax
TEOPUN KPUMUHANIM3ALMN (AEKPUMMHANU3ALMN) LedHUA. BaXHO OTMETUTb, Y4TO B OTEYECTBEHHOWN IOPUCTIPYAEHLUMM [0
HaCTOSILLErO BPEMEHU He CHOPMUPOBANCS eAMHbIA NOAXOL K ONPefeneHmio KpUMUHANM3aumMmn, 0AHako CAOXMNoCh ABa
COOEpXaTeNbHO PasnYHbIX B3rs4a Ha JaHHOE fBAEHUE — KPUMUHONOMMYECKUIA U YrONOBHO-NPABOBOM. YKa3aHHylo Au-
XOTOMMIO HarnaaHo onucekiBaeT H. B. banananHa, koTopas npeanaraeT BblAENATb KpUMUHanM3aumio obulectsa (nim 06-
LLECTBEHHbIX OTHOLLEHWIA) U KPUMUHANU3aUMIO AesHWiA. o, kpuMuHanusaumein 06UeCTBEHHbIX OTHOLWEHWIA MOHMMAETCS
NPOLIECC YBENMYEHMS (POCTa) KOAMYECTBA COBEPLUAEMbIX NPaBOHapYLIEHWiA, a Takke ero peaynstat’. M. M. KneiimeHoB
NPUXOAMT K aHaNOrMYHOMY BbIBOZY O ABOMCTBEHHOM UCMONb30BAHWN TEPMIUHA «KPYMUHANN3ALLMS», OTMEYas, 4To paccMma-
TPMBaEMOE NOHATUE Yallle BCEro UCMOMb3YETCS B YrOA0BHO-MPABOBOM CMbICIE — KakK NPOLECC BbIIBNEHUS 0OLLECTBEHHO
OMacHbIX GOPM NOBEAEHNMS, MPU3HAHKSA LOMYCTUMOCTU, BOSMOXHOCTU U LLENeCO06pasHOCTX yron0BHO-MPaBOBON 6OPLOLI
C HMU 1 GUKCALMN UX B 3aKOHE B KAQYE€CTBE NPECTYMHBIX 1 YrOOBHO HakasyeMblx. KpuMmHanuaaums B KpUMUHONOMYe-
ckom cmbicne TpakTyeTes M. M. KneliMeHOBbLIM Kak MPOLLECC NPOHUKHOBEHWS MPECTYMHOCTY B TKaHb OOLLECTBEHHBIX OTHO-
weHnii®, Ina o6bAcHeHNs coumanbHo-nNpaBoBov 06ycnoBneHHOCTV HopM YK PD TepMuH «KprMmnHanmaaums» MoXeT ObiTb
NMPUMEHEH TOJIBKO B €r0 YrosI0BHO-MPaBOBON TPAKTOBKE.

OfHO 13 YronoBHO-NPAaBOBbLIX ONPeaeneHnin KpuMmHanmaauuy 6bino npegnoxeHo A. Jl. HeyaeBbIM. Y4eHblli ykasbl-
BAET, YTO B BMAE YrONOBHO-NOAUTUHECKOrO METOAA KPMMUHANNZALMS (AEKPUMUHANNZALIUS) AESHUS — STO MPOLLECC U pe-
3y/bTaT YCTAHOBIEHMS (YCTPAHEHMS ) YronoBHO-NpaBoBoro 3anpeta’®. C nogobHbIM onpeaeneHnem TpYAHO HE COrNacuTbes,

4 [lanee — ®HC Poccum.

OCHOBaHWs yronoBHO-NPABOBOroO 3anpeTa: KpUMUHanu3aums 1 aekpumMmmnHanmadaums / B. H. Kyn-psasues, M. C. arenb, I. A. 31061+
n ap.; ote. pea. B. H. Kyapsasues, A. M. Akosnes. M.: Hayka, 1982. C. 202.

Kopobees A. M. YronoBHo-npaBoBas nonutvika Poccuu: oT reHeanca 1o kpuawca : MoHorpadust. M.: fOpantuHdopm, 2019. C. 23.
" BanauguHa H. B. KpumuHanusaums o6LeCTBEHHbIX OTHOLIEHUIA: TEOPETUKO-NPaBOBOE UCCNEA0BaHMe : MOHorpadus. M.: Mepo, 2011.
C. 26.
8 Knevimeros M. M. CpaBHUTENbHAS KDYIMUHONOMS: KDUMUHANM3ALWS, MPECTYNHOCTb, PA3BUTIE YrONOBHOM MOMMTUKM B YCIOBUSX FT10-
Ganusaumm : moHorpadus. M.: lOpautundopm, 2014, C. 6-7.
9 Hevaes A. J]. KoHuenTyanbHble 0CHOBbI KpMMUHANM3aUmMmn 1 AeKpUMUHANIN3aUmMmn OesHWA : MOHorpadwvs / Noa, pes. 4-p Opua,. Hayk,
npod. H. A. JlonaweHko. M.: fOpanTtuHdopm, 2018. C. 42.
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N HEBO3MOXHO HE OTMETUTb Er0 O4EBUAHOE AOCTOMHCTBO B BUAE TAKOHWYHOCTH 1 MCHEPMBIBAIOLLIErO XapakTepa, MOCKOSbKY
A. . HeuaeB yyen Hepa3pblBHOCTb KPMMWUHANU3ALMMN C YrONOBHOW NONUTUKOW 1 OOBACHWA AaHHbI NPOLECC YEPE3 CBA3b
C NOHATUEM YrONOBHO-NPABOBOro 3anpeTa.

B Teopumn yronoBHoro npaea BbipaboTaHO MHOXECTBO CaMblX Pa3HO0OPa3HbIX MOAX0A0B K OCHOBAHUSAM KpUMUHaNN3a-
LMK, 1 Takoe MHOro06pasme HayyHbIX B3rAS408 NMPUBENO K O4EBMAHON Npobaeme nonmboHum TepMuHoB. ELle oaHoi npo-
6nemMoi, BbITEKAIOLWEN M3 Pa3HO0BPa3nsa aBTOPCKMX KOHLENUMWIA, NPEACTABASETCS HEACHOCTb OTHOCUTENBHO ONPEeaENeH-
HOrO KOAMYECTBA OCHOBAHWIA AN NPU3HAHWS AEFAHNS NPECTYMNEHNEM. TEOPETKAMMN MPUMEHSIIOTCA TEPMUHBI <KPUTEPUN
KpUMUHaNM3aLMN», «AETEPMUHAHTBI KOUMUHANM3ALLMN», <MCTOKMN YrONOBHO-NPABOBLIX 3aNPETOB» U UHbIE, MPeanaraloTcs
MHOIOYPOBHEBBIE 1 PA3HOMOPSAAKOBLIE MOAENN. B CyLHOCTY, Kaxaas npeanaraemas cuctema 0OCHOBaHWUIA KpUMMHanm3a-
LMK ABNSIETCS aBTOPCKOW TEOPETUHECKON KOHLEMUMERN, OTANYAIOLLENCS OT OCTasIbHbIX CKOPEE HOMUHABHO 1 N0 GOpME,
4eM COAepXaTensHO.

Hampumep, B HepgasHel pabote U. A. KodadeHko n [1. H. Cepreea yka3biBaeTcs, YTO NOA OCHOBAaHUEM KPUMUHANN-
3auum B POCCUINCKOM YrONOBHO-NPABOBOM AOKTPUHE MPEUMYLLECTBEHHO NMOHUMAETCS OOLLECTBEHHAs ONACHOCTb AEAHNS
B TOW UM UHOW cTeneHn'™®,

3. J1. CnaopeHKo NpsiMO KOHCTATMPYET, YTO YCAOBHOCTb TEPMUHA «KPUMUHANN3aLMSA OESHNS» NOPOXAAET CNOpbl OT-
HOCUTENbHO ee NpeaenoB U 0CHoBaHWn. B npeanaraemoit 3. J1. CMAOPEHKO CUCTEME OCHOBAHWIA ABE rMaBHble rpynmbl
KPUTEPUEB KPUMMHANMU3ALMN AESHWIA: 1) BHELWHNE CUCTEMHBIE TPEDOBAHNS, BKITIOHAIOLME OPUANKO-KPUMUHONOMMYECKNE
YCNOBUS, COLMANBbHO-3KOHOMUYECKOE TPebOBaHNE U COLMANbHO-NCUXON0rMYECKOe TPeOOBaHME; 2) BHYTPUCUCTEMHbIE
YCNOBUS KPUMUHANM3ALMU, B YUCIIE KOTOPBIX COOTBETCTBME KPUMMHOOOPA3YIOLLMX 0OCTOATENLCTB HOPMAM APYrX OTpac-
Neii NpaBa, BHYTPMOTPacNeBas CornacoBaHHOCTb NPU3HaKOB 1 GOPMyIMpoBaHue 06CTOSTENLCTB B COOTBETCTBUN C Npa-
BUNaMK topuandeckor TexHuku. Mpu atom 3. J1. CnoopeHko nonaraet xapaktep 0OWEeCTBEHHOM ONacHOCTM OCHOBHbIM
KpuTeprem KpumuHanmaauum''.

A. [I. HevaeB npepnaraet paccmarpveaTb NMPUHYMHHOCTb KPUMUHaNM3auuu (OeKpUMmUHann3aummn) Yepesd cuctemy
Tak Ha3bIBAEMbIX AETEPMUHAHT, BKAOHAIOLLYIO NOBOAbI, OCHOBAHWS M (akTopbl (MPUYMHBI U YCNOBKS) KPUMUHAIU3ALMN.
Co6CTBEHHO, OCHOBAHME KPUMUHAI3ALMM TPAKTYETCA aBTOPOM Kak Halm4yne COBOKYNMHOCTM LOCTATOYHOIrO YPOBHS 06LLe-
CTBEHHOW OMACHOCTY AEAHNS, B OTHOLIEHUM KOTOPOro NpeanaraeTcs yCTaHOBUTb YrOIOBHO-NPABOBOW 3aMpeT, U aflekBaT-
HOCTM YroIOBHO-NPaBOBOrO 3anpeTa CyLLECTBYIOLLER CrcTeme 0OLLECTBEHHBIX OTHOLLEHWIA'2,

Ewe ogHa TeopeTnyeckas cuctema Obina padpaboTaHa u npeanoxeHa C. A. MapkyHLOBbIM B paMKax Teopum yro-
JIOBHO-MPABOBOro 3anpeTa. YYeHbli BBOAWUT MOHATUE «MCTOKM YrONOBHO-NPABOBOMO 3anpeTax; Mpy 3TOM 0TMEYaeTCs, YT
K TakvM UCTOKaM (OCHOBaHMUAM) Pa3HbIe YHEHBIE OTHOCAT Pa3NnYHOE KONM4ecTBO GakTopos (obctoatenscts). C. A. Map-
KYHLLOBbIM NMPELN0OXEHA ABYX3BEHHAS CCTEMA MCTOKOB YrONIOBHO-NPABOBOr0 3anpeTa: 1) ncTokm, 00yCnoBneHHble 06Le-
CTBEHHbBIMU NOTPEBHOCTAMM U MHBIMU CYryb0 counanbHbiMy hakTopamu; 2) MCTOKKM, 0BYCNIOBNEHHbIE UM ONOCPEA0BAH-
Hble rOCy1apCTBEHHO-BAACTHLIMM OTHOLLEHUSMN'S,

O. A. JoporvH n L. A. CokonoB B CBOEM WCCNEA0BAHMM, NOCBALLEHHOM BONPOCaM NPOTMBOAENCTBMS HE3AKOH-
HOMY 3axBaTy IOPUANYECKMX KL, (B TOM YUCAE W 3axBaTy NPEANPUaTUA Yepes danbendukaumio nyeamnyHeIx peecTpos),
npeanaralT CBOIO CUCTEMY OCHOBAHUI KPUMUHANN3aLUMM PENOEPCKNX COCTAaBOB NPECTYNeHn. ABTOpammn Npeanoxe-
HO BbIAENATb TPU FPYMMNbl OCHOBAHUIA KPUMUHANM3ALMN PERaEepCTBa: PUANKO-KPUMUHONOTMYECKNE, COLMANbHO-3KO-
HOMUWYECKME W CoLManbHO-NCKUXoNnornieckne (YypoBeHb 06LLECTBEHHOO NPABOCO3HAHMS 1 NMCUXONOMMK; UCTOPUYECKME
Tpagmumm)'4,

T. B. CemeHoB, paccmatpuBas npobnematiky coumnansHo 00yCnoBAEHHOCTM YrON0BHO-NPAaBOBLIX 3aNpPeToB, Bbipa-
XeHHbIx B ¢T. 170.1 1 cT. 285.3 YK P®, npuxoamnT K BbIBOAY, YTO NPWU YCTAHOBAEHWUW YrOfIOBHO-MPABOBLIX 3aNPETOB OJHa
13 Npobnem 3aknioyaeTca B ONPeAeneHun KonnyecTsa GakTopoB, OKa3blBAKOLMX PEANbHOE BAMSHUE HA 3TOT NPOLLECC.
Cam uccnenosatenb NPeanoxun ceMb GakTopoB, NOCTABMB HA MEPBbIE MECTA CTENEHb 0OLLECTBEHHO ONACHOCTU AEAHNS
1 ero pacnpoCTPaHeHHOCTb 'S,

H. . MlBaHOB KpUTUYECKM OLLEHMBAET NtoObIE NOMbITKN BEICTPOWTL CUCTEMY OCHOBAHWIA KpUMUHANM3ALUMN. YUHeHbli yka-
3bIBAET, YTO NMOBOfbI 1 MPMHLMMLI KPUMUHANM3aLUMK paspabaTbiBannch CCAEA0BaTENIMM AOCTATOYHO aKTUBHO, HECMOTPS
Ha TO YTO B BONPOCE pasrpaHnyeHns NpecTynHOro 1 HeNPeCcTyNnHOro OHKM «noTepneny puacko». Mo mHenuto H. . MiBaHoBa,
BblAENSIEMbIE B IMTEPATYPE OCHOBAHMS KPUMMHANM3ALMM Yalle BCEro BbICTYNAOT B KAYECTBE OPUTMHAMBHBIX MHTEPMpPE-
Taumi npuaHaka oOLLEeCTBEHHOM ONAaCHOCTM MOBEAEHYECKOrO akTa; OHM HeJOCTAaTOYHO KOPPEKTHbI, 8 CNea0BaTeNbHO, He

10 Kosaderko U. §1., Ceprees /[]. H. HoBas kpymMuHanm3aums: GrunocodCko-1o0puanyeckuii TyTeBOAMUTENb MO MUPY MPECTYMHOIO ¥ Hempe-
cTynHoro. EkatepuHbypr: SAPIENTIA, 2020. C. 82.
" KpumuHanusaums n aekpuMmnHanindaums kak Gopmel npeobpas3oBaHus yroloBHOrO 3aKOHOAATENLCTRA : MoHorpadus / B. M. Kawenos
n ap.; ote. pea. B. M. Kawenos. M.: U3nCM npu Mpasutensctee PO, Opuanyeckas dupma «KoHtpakTt», 2018. C. 124-125.
12" Heyaes A. /1. Yka3. cou. C. 64.

MapkyHuos C. A. Teopusi yronoBHO-NpaBoBOro 3anpeta : MmoHorpadms. M.: KOpucnpyaeHums, 2015, C. 174,
4 Cokonos U. A., JoporvH []. A. YronoBHO-NPaBoBOM MEXaHU3M MPOTUBOLEVCTBUSA HE3aKOHHOMY 3axBaTy IOPUANHECKUX UL, (penaep-
cTBY) : MOHOrpadus. M.: tOpnutnHdopm, 2017. C. 80-90.

Cemenos T. B. CoumanbHas 06yCnoBAEHHOCTb YrON0BHO-NPABOBLIX 3aNPETOB Ha danbCcudrkaLmio EAMHOro rocyiapcTBeHHOro pee-
CTpa lopuamyeckmx nuu. Poccuitcknin cneposatens, 2016. N2 12. C. 35.
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MOTYT CAYXMWTb B KQ4€CTBE MOBOAA NMOO BMUCHIBAKOTCS B TAKOW YHUBEPCAbHBIN MOBOL, Kak 06LLECTBEHHAA ONACHOCTb,
B CBSI31 C YEM UX BblAENEHNE 0Ka3bIBAETCH 6ECCMbICTEHHbBIM®.

H. A. JlonaweHko npvxoamT K BbiBOAY 0006LLAIOLIEr0 XxapakTepa: KpUMHanuaaums OTKNOHSIOLLErocs 3KOHOMUYe-
CKOro MOBEAEHMS NoKa3aHa Nnlib B TEX CUTyaumsX, Korga noBeAeHne aBaseTcs 06LWEeCTBEHHO ONaCHbIM HAaCTOMbKO, YTO
HeobXxoaMMO YCTaHOBNEHME YrONOBHOM OTBETCTBEHHOCTM 3a HEro0, a BO3AENCTBOBATb MHBIMU MEPamy HEBO3MOXHO. 10
MHeHuto H. A. JTonaleHko, OCHOBaHWE KpuMmUHanusaumm B chbepe sKOHOMUYECKON AeATENbHOCTM — 3TO CYLECTBOBAHNE
B HEeli Takoro NOBEAEHNS, KOTOPOE NMPUYMHSAET Uin CNOCOOHO NPUYMHUTL CYLLECTBEHHbIA BPE, MHTEPECAM, OXPaHAEMbIM
YronoBHbIM 3aKOHOM B Chepe 3KOHOMUYECKOW AEATENBHOCTH .

Kpatko, HO ybemmtenbHO CUCTEMY OCHOBAHMIA KpUMMHANM3auuu paccmatpyBaeMblX MPecTynneHuin oObscHAeT
E. B. Bannack. o MHeHWIO nccnegoBatens, kpumuHanusaums obycnosneHa psaom GpakTopoB, B UX Yncne o06LecTBeHHas
OMACHOCTb AEAHWI, BbIpaXaoLLAsacs B BUAE 0COH0 KPYNHOro pasMepa NpuYMHIEMOro Bpeaa U pacnpoCTPaHeHHOCTU ae-
AHNSTS,

M. B. LlUnwko B Ka4eCTBE AOMONHUTENBHOIO 1 CAMOCTOATENIbHOrO OCHOBAHUSA KPUMUHANU3aumm OeFHniA, cneundun-
4eckoro ans cdepbl SKOHOMUKK, NpeafaraeT paccMaTpnBaTh PACCOrNacoBaHue (HECOOTBETCTBME) YrONOBHO-NPABOBbIX
1 perynstmeHbix Hopm'®. C nogo6HbIM BeiBOAOM M. B. LLUNMLLIKO TPYAHO HE COrnacuTtbCs, MOCKOSbKY M3BECTHO, YTO CBOMCTBO
H1aHKETHOCTM 3KOHOMUYECKMX COCTABOB NPECTYNAEHWI B HACTOSLLEE BPEMS B TEOPMM OBLLENPU3HAHO W CHATAETCSH OOHON
13 OTAVHUTENBHBIX XapakTepucTrk . 22 YK PO,

B 3apyBexHO AOKTPMHE TOXE NPEAiaralnTcs pasnmnyHble 06bACHEHUS MPUYMHHOCTY YCTAHOBNEHWS YrONOBHO-MNPABO-
BbIX 3aNPETOB. AHIMIACKNE TEOPETUKN OAHO3HAYHO HE PA3AENsIOT OCHOBAHUS 1 NPUHUMMBI KPUMMHANM3ALMM Kak Camo-
CTOSITE/NbHBIE TEOPETUHECKME KAaTEropuu, HasbiBas 1x eanHeIM TepMUHOM principles. x. Keiinep n [1. Pyd ykasbiBaioT, 4to
019 KpUMMHaNM3aumm B rocyaapctaax 06LLero npaea Bpoae AHMMK 1 Yanbca NnpuMeHseTca Noaxof, OCHOBaHHbIA Ha Cu-
CTeMe NPUHLMNOB KpUMMHanm3aummn. Hambobluyio BaXHOCTb MrpaeT NpuHUMN aBTOHOMUK cybbekTa (principal of individual
autonomy) v npuHumn Bpeaa (harm principle)?'. MocnegHuii N0 CBOEMY HaMOSHEHWIO, BKIIOYAIOLLEMY NPUYMHEHME Bpeaa
(harmfulness), npoTrBONpPaBHOCTL (wrongfulness) 1 aHTMOBLWECTBEHHYIO HaNPaBneHHOCTb (public wrongs)?, Becbma 61~
30K K TONIKOBaHWIO 0BLLECTBEHHOWM ONACHOCTUN AESHMS B POCCUIACKOM AOKTPUHE. 0 MHEHMIO K. XeppuHra, cpeay npeana-
raemMblx TEOPETUKAMU OCHOBAHUA-MPUHLMMOB KPUMWUHANM3aLMN Hanbosee BaxHbl TPW: MPUHLMM aBTOHOMHOCTU, MPUHLLMN
Bpeaa, NPUHLMM NPaKTMYeCKON NPUMEHNMOCTH YrOOBHO-NPABOBOro 3anpeTta®.

CTOWUT OTMETUTB, 4TO B Havane 1980-x T., koraa oTe4ecTBeHHas TEOPUS KPUMUHANN3ALUMM (AEKPUMMHANU3ALMA) TONb-
KO 3apoxaanacb, COBETCKMMY YHEHBIMI BbIABUraNMCh aHANOMMYHbIE MAEW O MPUHLMNAX KPUMUHANN3aLUMM HapaBHe C nae-
MU 06 OCHOBAHMSX U 0 MOBOAAX KPUMUHANM3ALMM Kak 00 aBTOHOMHbIX KaTeropusix. TpakTys MPUHLMMbLI KOUMUHANN3aLMm
Kak «Hanbonee abCTPakTHbIA 1 OOLWMIA YPOBEHb HAYYHOrO 06eCcneyeHns 1 060CHOBAHMS YrONOBHOrO HOPMOTBOPYECTBA>,
COBETCKME YYEHBIE BBIAENSNN CNEAYIOLINE MX BUABI: COLMAnbHbIE 1 COLMaIbHO-MNCUXONOrMyeckmne (MPMHLMN 0BLLECTBEH-
HOIM ONACHOCTK, MPUHUMN OTHOCUTENBHOM PACMPOCTPAHEHHOCTU U T. I.), CUCTEMHO-NPABOBLIE (MPUHLLMM KOHCTUTYLMOHHOM
afeKBaTHOCTU, NPVHLWMM CUCTEMHO-MNPaBOBOI HEMNPOTUBOPEYMBOCTU U T. .)%*. Kpome naeanbHO-TeopeTuyeckmx NpuHLmM-
MOB Y4EHbIMM OMUCLIBANMCH TaKKe MaTepuanbHO-dakTMYeCKMe OCHOBaHMS U MOBOAbLI KPUMUHANM3ALMN.

YunThiBasi HEOAHOPOAHOCTL OOLECTBEHHBIX OTHOLIEHWIA, KPaHE CNOXHYIO OpraHM3aLmnio 9KOHOMUYECKOW OesTenb-
HOCTU 1 TEOPETUHECKYIO HEOMPEAENEHHOCTb (KOTOPOW, MofaraeM, He MOXET ObITb B 3TOM BOMPOCE B HACTOSILLEE BPEMS),
CnefyeT OCTaHOBWTLCS HA TOM, YTO 06LLLECTBEHHAs ONACHOCTb NPEACTABASETCS GyHAAMEHTaIbHBIM OCHOBaAHWEM [iNst yCTa-
HOBJ/IEHMS YrONIOBHO-MPABOBLIX 3aNPETOB, BKOYAs 1 3anpeThl B chepe rocyaapCTBEHHOM pPerncTpaumm KopnopaTnBHbIX
N UMYLLLECTBEHHbIX NPasB.

lMpun 3TOM Ha YPOBHE 3A4PABOro CMbICIA MPEeANOoNaraeTcs, YTo B 3aKOHOTBOPYECKO NPaKTUKE Ha CTaaun MHALMMPOBA-
HUS 1 GOPMYNMPOBAHWS HOBOIO YrOIOBHO-NMPABOBOI0 3anpeTa CyObekT 3aKOHOAATENBHOM NHULMATMBLI 00513aH 0GBbSACHUTD
00LecTBy He0OXOAMMOCTb U BaXHOCTb COOTBETCTBYIOLMX HOBE. B pamkax poCCUIACKON 3aKOHOTBOPYECKOM MPaKTVKm
OCHOBaHWS KPUMUHANM3aLMM LOMKHBI PACKPBIBATLCS B MOSCHUTENbHBIX 3aNMCKax K 3aKOHOMPOEeKTaM 1 n3naratbCs B BUae
HEeKOTOpOW anonorMmn nNpeanaraembix HOBOBBeAeHMA. He ByaeT npeyBennyeHnem yTBepXaaTh, YTO B HACTOSLLEE BPEMS
NosSICHUTENbHAs 3anu1cka k npoekTy @eaepansHoro 3akoHa «O BHeCEeHUM n3MeHeHW B YK PD» dakTnyeckmn aBaseTcs eamH-

16 YBaros H. I O6LLECTBEHHAA ONACHOCTb AESHUS KAk OHTONOTMYECKas OCHOBA KPVUMMHANN3auuy : MoHorpadusi. M.: MpocnekT, 2017.
C. 68-69.

7" Jlonawerko H. A. MpecTynneHns B chepe 3KOHOMUYECKON AeATENBHOCTU: TEOPETUHECKMIA U NPUKNAAHON aHanm3 : MoHorpadus. B 2 4.
Y. 1. M.: lOpanuTtuHdopm, 2015. C. 239.

8 Bannack E. B. [IpOTMBOAENCTBME KOPNOPATUBHLIM 3axBaTam NPEANPUATAN YroN0BHO-NPaBOBLIMU CPEACTBAMUN: aHaNN3 HOBENN 3a-
KoHonaTenbcTea. Opuct, 2012. N2 6. C. 9.

9 Illvuiko M. B. SkoHoMUYeCKMe NpaBOHaPYLWEHNs: BONPOCHI IOPUAMYECKON OLEHKU 1 0TBETCTBEHHOCTW. CIM6.: I0puanyecknin LeHTp
«[pecc», 2004. C. 197-198.

20 JlonaweHko H. A. Ykaa. cou. C. 93.

21 Comparative Concepts of Criminal Law. Ed. by J. Keiler, D. Roef. 3rd ed. Cambridge: Intersentia Ltd., 2019. P. 36.

22 Op. cit. P. 48-60.

8 Herring J. Criminal Law: Text, Cases, and Materials. Oxford University Press, 2004. P. 19-32.

24 OcHoBaHws YrOMI0BHO-NPABOBOrO 3anpeTa: KpMnHanmaaumsa n gekpumuHanmsauns / B. H. Kyapsasues, M. C. darens, I. A. 3n06umH
n ap.; ote. pea. B. H. Kyapseues, A. M. dkosnes. M.: Hayka, 1982. C. 209-210.
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CTBEHHBIM OPULMANIBHBIM aYTEHTUYHBIM JOKYMEHTOM, B KOTOPOM MOXET ObITh paCKpbITa MOTUBALMS CyObekTa yroNoBHO-
3aKOHOTBOPYECKON MHMLMATUBLI. K COXaneHuio, 03HaKOMIEHNE C TakMU NOSCHUTENbHBIMW 3aNMCKaMmM He NO3BOSISIET HAW-
TV OTBET Ha BOMPOC 06 OCHOBAHWSX KPUMUHANM3ALMK, TaK Kak 3T AOKYMEHTbI SIBASIOTCS YPE3BbIHAHO KOPOTKUMU 1 HOp-
MasbHbIMW, HE FOBOPS yXe 00 OTCYTCTBUM B HUX KaKOro-1mbo TEOPETMHECKOro 06bacHeHs. PaccMoTpuM ux noapobHee.

MosicHnTensHas 3anucka k npoekty MeaepansHoro 3akoHa N2 632682-6 (BHeceH B [ P® 26.02.2014), B pesynbTtate
npuHsaTUa koToporo B YK PO 6bina BBeaeHa HoBas ¢T. 170.2, a ¢T. 170 YK PD 6bina AONOAHEHA 3aNPETOM Ha UCKaXeHne
CBeOeHWA KagacTpa HeABMXMMOCTH, He COAepXana noapo6HOro OMMCaHNs OCHOBAHWI KpUMUHANM3aLUMK. YTBePXAas He-
[LOCTaTOYHOCTb aAMUHUCTPATMBHOM OTBETCTBEHHOCTY 3a TakMe NpaBOHAPYLLEHUS, MHULMATOP HOBET MPOCTO NOAYEPKU-
Baf «OTCYTCTBME JOMKHOIO PEryIMpoBaHns B JaHHON 06nacTv, HECOOTBETCTBME Haka3aHWs pasmepy yuepba, HaHeceH-
HOroO CyObekTy MMYLLECTBEHHBIX NPaB». Takke B NOSCHUTENbHOW 3anmncke 0TMEYanoch, YTO CneumanbHbIi 3aKoH O Kaaa-
CTPOBOW OEATENLHOCTU «HaOENNN KaaacTPOBOMO MHXEHepa 3HaYUTENbHBIMU MOAHOMOYMSMU, KOTOPbIE, B CBOIO 04epesb,
JLOMXHbI COMPOBOXAATLCS BEICOKON CTEMEHBIO OTBETCTBEHHOCTW». OBLLECTBEHHAA ONACHOCTb UM BOOOLLE 4TO-1Mb0, OT-
HOCSILLEECs K OCHOBAHMSIM KPMMUHANN3ALMK, YNOMSHYTO B TEKCTE MOSICHUTENBHOW 3anncku BCEro 0avH pas. MHuumarop
KpaiiHe NakoHWYHO 1 04E€BMAHO MOTUBMPOBAN 0BLLHOCTHYIO ONacHOCTb: «OBLLECTBEHHO ONacHbIe MOCNEACTBUS BblpaxXaloT-
€S B NPUYUHEHUM BPeAa OOLLECTBEHHBIM OTHOLIEHWSIM»2S,

PaHee, vHMUMMPYS ABa APYrix YronoBHO-MPAaBOBLIX 3anpeTa (BoipaxeHbl B ¢T. 173.1 n cT1. 173.2 YK P®), Hanpas-
JIEHHbIX HA OXPaHy LenocTHoCcT ceeaermnii EMPIOJT, cybbekT 3aKkoHOAaTENbHOM MHMLMATUBLI TakKe HE PaCKpbil OCHOBA-
HUS KPUMUHAIM3ALUMKN B NOSICHUTENbHOW 3anncke. YkasdaHHasa NosCHUTENbHas 3anmcka K npoekty MeaepanbHoro 3akoHa
Ne 497961-5 (BHeceH B [l PD 07.02.2011) dakTnieckun coOepxuT TONbKO KpaTkoe onucaHne 06bekToB HOBbIX COCTABOB
NPECTYNNEHNIA; OTMEYAETCH COOTHOLIEHNE HOBbLIX HOPM C UHBIMU, YX€e AeCTBOBABLUMMM HA TOT MOMEHT COCTaBaMm npe-
CTYNAeHniA%,

AHanorvnyHas cutyaums «oduumanbHoro MonyaHus» HabnlAaeTcs U NPU UCCRe0BaHNM 3aKOHOAATENbHBIX MHTEHLMIA,
CNOXMBLUMXCS BOKPYT O0AbLWOr0 nakeTa Tak HadblBaeMblx aHTupenaepckux nonpasok B YK PO o1 2010 r., KOTOPbIMU OKOH-
yaTtenbHO Oblna 0hopMAEHa CMCTEMA YrONOBHO-NPABOBOM OXPaHbl MHCTUTYTA rOCYAAPCTBEHHONM perncTpauum. B noscHu-
TeNbHOI 3anvcke K npoekTy PenepansbHoro 3akoHa N2 353716-5 (BHeceH B ', PO 06.04.2010 r.) uH1upmaTop nonpaBok
npocTo 1 6e3 apryMeHTOB KOHCTATMPOBan OBLLECTBEHHYIO ONACHOCTb NPECTYMHbIX GanbcuduKaLmii rocyaapCTBEHHOrO
peecTpa. YkasblBanoch, 4T0, HECMOTPS Ha 0BLLECTBEHHYIO OMACHOCTb, YrONOBHO-MPaBOBLIMY 3aNpeTamu He OXBaTbIBAETCS
PS4 AesHWUIA, NOCPEACTBOM KOTOPbIX CO3AAI0TCS NPaBOBblE NPEANOCHIKA AN PERAEpCKoro 3axgsara. lNogpobHas cuctema
OCHOBAHWIN KPUMUHANU3aLMK, CKOMbKO-HUOYAb CXOXEN C PACCMOTPEHHBIMU PAHEE TEOPETUHECKMMI CUCTEMAMU, B 3ann-
cke He cogepxanacb?’.

Monaraem, 4To, KOHEYHO Xe, OOLECTBEHHAas OMACHOCTb MPOTMBOMPABHOIO BO3AENCTBUS HA rOCYAAPCTBEHHbIN pe-
€CTp — 3T0 W eCTb GyHOAMEHTaNIbHOE OCHOBaHWeE, 06ycnoBmBLLIEe GOPManU3aumio UccneayemMblx NpecTynneHnii. Obuue-
CTBEHHAst ONACHOCTb MOXET ObITb NPOaHaNM3MpPoOBaHa Ha OCHOBE TONKOBAHWSA HOPM OTPACNEBOrO (PEryNSTOPHOro) 3ako-
HOLATENbCTBA, ECAV NPUHATL BO BHMAHUE NOYTU CTONPOLEHTHYIO 61aHKETHOCTb MCCneayembixX Ancnoavumnii Hopm YK PO,
HaiiTn 0TBETHI HA BOMPOCHI 06 OCHOBAHMSAX KPUMUHANN3ALMM B OLHOM TOJbKO YrOOBHOM 3aKOHE HEBO3MOXHO. A. B. Cenb-
CKMIA OTMEYAET, YTO MOsIBAEHME ONaHKETHLIX HOPM M 0TKa3 OT Ka3yMCTUYHOrO cnocoba GopMynnpoBaHus 06YCnOBEHI
Pa3BUTMEM SKOHOMUYECKUX OTHOLLEHWI, AnddepeHumaumelt CTpykTypsl 06LLeCTBa, N3MEHEHMEM HOPMbI FOCYAAPCTBEH-
HOrO YCTPOWCTBA W YCNOXHEHWEM CUCTEMbI 3aKOHOAATENLCTBA, BAUSHMEM MPOMBILLAEHHOrO NePeBopoTa U NPOrpeccom
npaBoBOW MbICIN®, [03TOMY TONKOBATL «3KOHOMUYECKME» YrOSI0OBHO-NPABOBbIE 3aMPEThI B MX CBA3M C HOPMaMU rpaxaaH-
CKOro, aAMUHUCTPATUBHOIO M UHLIX OTPacne npasa Ans nccnefoBaTens nonpocTy Hen3bexHo.

O6palleHyre K cneumanbHbIM 3aKkOHaM NO3BOASET 3aKI04UTh, 4TO danbcudrkaummn CBEAEHNUI, KOTOPbLIE COAEPXaTCS
B EPH v EMPIOJ1, NpuBOAST HE TOMBKO K UCKAXEHMIO MHPOPMALMK, AOCTYMHON HEOrPAaHUYEHHOMY KPYTY AINL, 1 HE TONbKO
BBOZAT B 3a0/1yXAEHME YHACTHVUKOB PbIHKA OTHOCUTENBHO SKOHOMUYECKUX CBEAEHUI, HO 1 MOCAraloT Ha KOPNOPaTUBHbLIE
npasa 1 npaBo COOCTBEHHOCTM Kak TakoBoe. Hanprmep, 13 Ha3BaHws NpecTynieHns, npeaycMoTtperHoro cT. 170.1, moxeT
nokasarbcs, 4To GanbeudukaLs COBEPLIAETCS TONbKO AN UCKAXEHNUS CBeAEHMI, BKMOYeHHbIX B EMPIOJ1. BmecTe ¢ aTnm
TaKkke Npr3HaKoM CoCcTaBa AaHHOrO NPECTYMNEHNS ABNSETCS Lefb, COCTOSALLAsA B NPUOBPETEHWI NMPaBa Ha YyXXoe UMyLLe-
CTBO. B yronoBHo-nNpaBoBO AOKTPUHE OTMEYAETCS, YTO ML, COBEPLUMB AENCTBUS, ONncaHHble B gncnosuumm cT. 170.1
YK P®, npnobpeTaet npaBo BRafieHus, NOAb30BAHUS U PACMOPSKEHNS UMYLLLECTBEHHLIM KOMMIEKCOM, B TOM 41Che Ae-
HEXHbIMU CpeacTeamu. B TO xe Bpems opnanyecknii GakT B BUAE Nepexoaa npasa COOCTBEHHOCTU B YCTABHOM KanuTane

%5 0 BHECEHWN N3MEHEHUI B OTAETbHbIE 3aKOHOAATENbHBIE akThi Poccuiickol deaepauun : nacnopT npoekTa Geaep. 3akoHa Ne 632682-6
[SnekTpoHHBI pecypc]. Cuctema obecneyeHns 3akoHoaaTenbHon aeatensHocT. URL: https://sozd.duma.gov.ru/bill/632682-6 (aata 06-
gau_Leva: 01.04.2021).

6 O BHECEHNM M3MEHEHMI B YTONOBHBIN KOAEKS POCCHMIACKOI ®denepaumn n ctatbio 151 YronoBHo-npoLeccyansHoro kogekca Poccuii-
ckon Mepepauum : nacnopt npoekta Genep. 3akoHa N2 497961-5 [AnekTpoHHbIN pecypc]. Cuctema obecneyeHns 3aKkOHOAaTENbHON ae-
arenbHocTu. URL: https://sozd.duma.gov.ru/bill/497961-5 (aata obpatierns: 01.04.2021).

O BHECEHMU M3MEHEHWIA B YTONOBHbIN Koaekc Poccuiickoin denepaunm 1 B ctatbio 151 YronoBHO-npoLeccyansHoro kogekca Poc-
cuiickoin eaepaunm : nacnopt npoekTa deaep. 3akoHa N2 353716-5 [OnekTpoHHbIn pecypc]. Crctema obecneyeHnst 3akoHoAaTeNbHOM
pearensHocTu. URL: https://sozd.duma.gov.ru/bill/353716-5 (aata obpaierns: 01.04.2021).

28 Cenbckmii A. B. BNaHKeTHbIE HOPMbI B YrOJ0BHOM 3aKOHOAATENLCTBE POCCUM : aBToped. AVC. ... KaHg. lopug. Hayk. M., 2010. C. 18.
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[laHHOM cTaTbelt He 0xBaTbiBaeTcs?. MpecTynHas danbcudukauys peectpa — 3T0 «MPUroTOBAEHUE» K XMLLEHUIO YyXOro
nMyLLecTsa. VIcxoas 13 aToro MOXHO BbIAEUTL ABE OCHOBHbBIE GOPMbI PENAEPCTBA: NEPBas — HE3aKOHHbIA 3axBaT ynpas-
SIEHVS IOPUOMHECKMM NIMLOM, 1 BTOPas — OTHYXAEHWE NpUHaAiexallero eMy MMyLLecTsa, CoBepliaemMoe B pesynbrate
Takoro 3axeata®.

Mepexon no 61aHKeTHLIM Cebinkam aucnosunumnii YK PO noatsepxaaeT cneayiowinii Te3nc: B rpakaaHCKoOM 3akoHoa-
TeNbCTBE MPEAYCMOTPEHO, YTO B OMPEAENEHHbIX 3aKOHOM Cly4asx MpaBa Ha MMYLLLECTBO M MpaBa Ha y4acTve B Kopnopaumm
00YyCNOBNEHbI 3aNMCbIO B FOCYAAPCTBEHHOM peecTpe. lNpasa Ha UMyYLLECTBO, NOAJeXallme rocyaapCTBEHHON perncTpa-
LMK, BO3HMKAIOT, M3MEHSIIOTCS 1 NMPEKPALLAIOTCA C MOMEHTA BHECEHWSA COOTBETCTBYIOLEN 3anMCu B rOCYAapPCTBEHHBIN pe-
ecTp. YkazaHHas HopmMa 3akpenneHra B cT. 8.1 paxaaHckoro koaekca Poccuiickoin ®epepauyn ot 30.11.1994 N 51-PH3*!
(nanee — rk P@).

B cootBetctBUM c . 1¢T. 131 TK PP npaBo coOBCTBEHHOCTY 1 ApYre BELLHbIE NPaBa Ha HEABUXUMbIE BELLW, OrpaHu-
YeHus 3TUX NpaB, UX BOSHUKHOBEHME, NEPEXOA, 1 NpeKpalleHre noanexar rocyaapcTBeHHon permctpaumm B EMPH opra-
HaMK, OCYLLECTBASIOLLMMU FOCYAAPCTBEHHYIO PErMCTPALMIO MPAB HAa HEABUXMMOCTb U CAENOK C Hel. PerncTpaums caenok
C HEABWXMMbIM UMYLLLECTBOM 0On1afaeT npasonopoxgatoummM ahdekTom, 1 BHeceHue 3anvcu B EFPH BneyeT npuaHaHne
npasa COOCTBEHHOCTU HA 0OLEKT HEABUXMMOr0 MMYLLLEECTBA. TO Takke NpsMo cnefyeT u3 u. 5 cT. 1 cneunansHoro depe-
panbHoro 3akoHa o1 13.07.2015 N2 218-d3 «O rocynapCTBEHHOI perncTpaummn HeapMkMMocTi»* (nanee — 3akoH 0 pe-
rmcTpaumm HelBUX1MOCTH). B ykadaHHO HOpMe rOBOPUTCS, YTO rOCYLapCTBEHHAs pernctpaums npasa B EMPH aensetca
€IVNHCTBEHHbLIM ,0Ka3aTeNbCTBOM CYLLECTBOBAHMS 3aPErMCTPUPOBAHHOMO NPaBga.

COOTBETCTBEHHO, N0, HApYLIAOLLEEe 3anpeT, ycTaHoBNEHHbI B CT. 170 YK P, nokyliaeTcs He ToNbKo Ha MHpopmMa-
umnio (ceeneHust) NybanMYHOro PeecTpa, Ho 1 Ha UMYLLLECTBEHHbIE NpaBa, Co3aaBas TakuM 06pas3oM OCHOBY Afs Nnocneay-
IOLLX NPOTUBONPABHbIX AEACTBUN UAW ANF U3BNIEYEHUS BLIFOA, (HANpUMep, BbIro4bl OT HeyniaThl Hanora Ha UMyLLLEeCTBO —
ecnu, K Npumepy, nckaxatotcs aaHHsle EMPH 0 kagactpoBon CToMMocTw).

AHanorn4yHo 06CTONT AEN0 U C perucTpaumelt kopnopaTueHelx npas. MNyHkT 8 ¢T. 51 K P® rnacuT, 4to topuanye-
CKO€ IMLO CYMTAETCS CO3OaHHbIM, @ JaHHbIE O I0PUANYECKOM NMLE CHMTAIOTCA BKIOYEHHbIMU B EMPIOJT co oHa BHece-
HUS COOTBETCTBYIOLLIEN 3anucy B 3TOT peecTp. MoaobHas Hopma COAEPXUTCS 1 B crnelpansHoM PeaepanbHOM 3akoHe OT
08.08.2001 N2 129-d3 «O rocynapCTBEHHOI perncTpaummn PUANYECKMX UL, U UHAMBUAYabHLIX NPeanpuH1MaTenein»*
(nanee — 3aKOH O perncrTpaunm PUANYECKMX UL, 1 NpeanpuHumaTeneit). MoOMeHTOM rocyaapCTBEHHOM perncrpaumm
NPU3HAETCH BHECEHWE PETVCTPUPYIOLLMM OPraHOM COOTBETCTBYIOLLEN 3aNWUCK B COOTBETCTBYIOLLMIA rOCYAaPCTBEHHBIN pe-
€CTp — 9TO cnedyeT n3 4. 2 ¢T. 11 3akoHa 0 perucTpaumn pUaANYECKUX UL, U NpeanpuHnMaTeneil. ocyaapCTBEHHOM
pPerncTpaLmny NOANEXUT He TOMbKO CO3AaHNE I0PUANYECKOrO NMLA, HO U OTAENbHbIE PaKTbl XO39NCTBEHHOW AEATENBHOCTY
(cmeHa cocTaBa yypeauTenen, cMeHa eaMHOIMYHOr0 UCNOMHUTENIbHOIO OpraHa n 1. a.).

Takum 06pasom, danbcudrkaumns ceegernin EFPKOJT asTomaTtnyeckn NnpuBeaeT K yTpate 3akOHHbIM npaBoobnaaate-
JIEM KOHTPOSIA Had KOMNaHWeN 1 K nepexoay Npae Ha ynpasneHue K 310yMblLLneHHnKaMm. Mpuyem dopm nckaxenuns EMPION
MOXET ObITb JOCTAaTOYHO MHOTO: danbcndukauma 3anuncei 06 y4peanTensx opuanyeckoro nuua, 3anucei o pasmepe ao-
N1, 3anNnCen O PUANYECKOM aipeECE, BHECEHWE CBEAEHWI O MOACTaBHbIX ydpeauTensx u T. n. Kpome Toro, uckaxeHve
PErMCTPALMOHHBIX CBEAEHUIA, NOAMEXALLMX BKIIOYEHUIO B NyONMYHbIE PEECTPLI, CaM0o Mo cebe NoapbIBAET AOBEPUE He-
OMPeAENeHHOro Kpyra nuu, K NpU3HaBaeMoMy roCyAapCTBOM PEXMMY MMYLLIECTBEHHbIX 1 KOPNOPATUBHLIX MPaB. lNonarasch
Ha OTKPbITbIE laHHblE NyBNMYHOro peecTtpa, Ntobow YenoBek uan niobas KOMNaHWs UCXOAUT U3 NPe3yMNLUMM [OCTOBEPHO-
CTV Takux AaHHbIX. Bonee Toro, rpaxaaHckoe 3akOHOAATENbCTBO BCELLENO TakyIo MPE3YMNLMIO MPU3HAET U 3aLUMLLAET, KaK
ykazaHo B CT. 8.1 n cT. 53 TK P®. B cneunannampoBaHHbIX TEOPETUYECKMX paboTax ykadblBaeTcs, YTO nybanyHas 4OCToBep-
HOCTb AaHHbIX EMPKOJT — npuHumn, B COOTBETCTBUM C KOTOPbLIM 11060€ NNLL0, 06POCOBECTHO NonaratoLLeecs Ha AaHHble
ErPIOJ1, BNpaBe ncxoamTb 13 TOro, YTO OHW COOTBETCTBYIOT AEMNCTBUTENbHLIM 00CTOATENLCTBAM®,

3acnyxuBaT BHUMAHWS U UCTOPUYECKME NPEANOCHIIKM YCTAHOBNEHNS YrONOBHO-MPABOBLIX 3anpeToB. Cuctema ro-
CY[lapCTBEHHOW perncTpaumm npas, 0CHOBaHHas Ha NpU3HaHUM NpaBonopoxaatollero addekra 3anucu B ny6nmyHom pe-
ecTpe, Havana popmupoBatbcs B Poccum oTHocuTenbHO HefasHo — B 1990-x rr. B aTom cmbicne TekcT YK PD HarnsgHo
OTpaxaeT 3BOJIOLMOHHOE Pa3BUTUE OTPACEBOrO 3aKOHOLATENbCTBA, ABNAACL OTBETOM Ha BbI30OBbI PA3BUTUS NPaBOBOW
CUCTEMbI 1 POCTa KANUTANMCTUHECKO S3KOHOMUKM FOCYAapCTBa.

MoyTn BCE Mccneayemble COCTaBbl MPECTYNAEHNIA, KDOME NPeaycMoTpeHHoro ¢T. 170 YK P®, He cyliecTsoBanu B Te-
yeHue Bcero BpemeHu aeiicteus YK PD. YnomsHytas ct. 170 npucytctyeT B TekcTe YK PO ¢ MOMEHTa ero npuHaTUs,
0[HaKO B NepBOHavanbHoOM pegakumm 1996 r. oHa 3HauMTENBHO OTIMYaNnach OT CBOErO HbIHELIHErO BUAA U HE COAepXa-

2 Jlapndes B. /., Ucaes O. 0. YronoBHasi OTBETCTBEHHOCTb 33 NPECTYMNIEHIS, COBEPLUAEMBIE HA PAHHUX CTAAMSX KPUMUHANBHOIO YCTa-
HOBJEHUS KOHTPOAS HAA YNPaBAEHMEM U aKTMBaMU MPeaNnpUATVS (PeaepcTso) : MoHorpadus. M.: IOpantuHdopm, 2013. C. 147.
30 Cokonos W. A., loporun 1. A. Ykaa. cou. C. 35.
31 paxpaHckuit kopeke Poccuitckoin deaepaumn (4acts nepsas) : ot 30.11.1994 Ne 51-d3. C3 Pd, 1994. Ne 32. Cr. 3301.

O rocyaapCTBEHHON perncTpaumum HeaBMXMMOCTY : deaep. 3akoH oT 13.07.2015 N2 218-d3 (pea. 01 30.12.2020). C3 PD, 2015. N2 29
g‘{aCTb 1). C1.4344.

O rocynapCTBEHHON perncTpaumny PUANYECKUX UL, U MHOMBMAYaNbHBIX NpeanpuHuMareneit : denep. 3akoH ot 08.08.2001 Ne 129-
@3 (pen. ot 31.07.2020). C3 Pd, 2001. N2 33 (wacts ). C1. 3431.

KopnopaTtneHoe npaso : y4ebHbili kypc. B 2 1. / OTB. pea. W. C. WutkuHa. T. 1. M.: Craryt, 2017. C. 523.
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na ynoMuHanve EMPH. 910 BnonHe noruMyHo, yuuteiBas, 4to B Poccumn noTpebHOCTb B MONHOLEHHON NyOAMYHON CucTeme
rOCYyAApCTBEHHOW PErMCTpaLLM NPaB Ha HEABUXMMOE UMYLLECTBO NOSBUAACH TOMbKO B 1990-x rr. ¢ pa3ButeM 4acTHON
COBCTBEHHOCTU, Kak cnpaBeanmBo oTMedaeT E. B. BagynuHa®. Mepsbiii aTan GopMrMpoBaHUs CUCTEMbI FTOCYAAPCTBEHHOW
pervcTpauum npae Ha HeABWMXUMOCTL 3aBepluaetcs B 1998 r. BcTynneHvem B cuny koanduumpoBaHHoro akta — depne-
panbHOro 3akoHa ot 21.07.1997 N2 122-d3 «O rocyaapCTBEHHON perncTpaumm npas Ha HeABMXMMOE UMYLLIECTBO U CAe-
JIOK C HUM»%, YKka3aHHbIi 3aKOH NpocyLiecTBoBan noyty 20 neT 1 Obil 3aMeHEeH AeNCTBYIOWMM HbiHEe 3aKOHOM 0 pernctpa-
LN HEABUXUMOCTL.

OTeyecTBeHHas cuCTeEMa rocylapCTBEHHOW PErncTpaLym KOpnopaTMBHbIX NPaB TOXe Havana GopMm1poBaTsLCs B 3Mo-
Xy BYPHbIX PbIHOYHBLIX pedopM, 1 ee dopmrpoBaHue 3asepLumnocs B 2001 r. npuHaTMEM 3akoHa 0 roCyAapCTBEHHON pern-
CTpaLuv PUANYECKMX UL, M NPEANPUHUMATENER 1 NoAyYmuna AeTanbHoe perynuposaHue ¢ npunsatrem B 2002 r. MocTa-
HoBneHus Mpasutensctsa PP o1 19.06.2002 N2 438 «O EanHOM rocyaapCTBEHHOM PEECTPe opuandeckux nuuy»® . Peaynb-
TaTOM 3TVIX HOBALMIA CTaNO MOSIBAEHME B OTEYECTBEHHOW NPABOBOM CUCTEME rOCYAAPCTBEHHBIX PEECTPOB, 061aAAI0LIMX
HE TONbKO MHPOPMALMOHHO-YYETHBIM, HO 1 I0PUANYECKUM (MPABOMOPOXAAIOLLMM M MPABONOATBEPXAAIOLLMM) 3HAYEHNEM.
JanbHeliwme nonpasku B K PO okoHYaTeNbHO CHOPMMPOBANU CUCTEMY PETMCTPALMM PaXAaHCKUX NPaB.

PasymeeTcs, 4TO HW MHCTUTYT YacTHOW COBCTBEHHOCTMW, HU CUCTEMA PErMCTPaLMK NpaB He Obln HEeYS3BUMbI, BBY-
Ly yero notpeboBanach vx 3alimTa cHavyana agMUHUCTPATUBHO-NPABOBLIMI MEpamu, a BNOCNEACTBUN U YEPE3 yronos-
HO-MpaBOBbIE 3aNpeThl (KparHag Mepa rocyaapCTBEHHON peakuun). YronoBHO-NPaBOBbLIE 3anpeThl B 3HAYUTENBHOM Mepe
OblM BbI3BAHbI M HEAOCTATOYHOCTbIO aAMUHUCTPATUBHO-NPABOBOrO BO3AENCTBIS, KOTOPOE OTIMYAETCH MEHEE CTPOrOM
peakLmein 1 He BeYeT HaNoXeHWe CYPOBbIX CaHKLMIA. 34eCh YMECTHO 3ameTuTb, 4To B Kogekce Poccuiickoi Penepaumm
06 agMUHMCTPaTMBHbIX NpaBoHapyweHwusx oT 30.12.2001 N2 195-P3%* (nanee — KoAl P®) ¢ 2004 r. yctaHOB/EH 3anpeT
B CT. 14.25 «HapyLieHne 3akoHOAAaTeNbCTBA O FOCYAAPCTBEHHOM PErNCTPALMMN IOPUANYECKUX WL, Y UHANBUAYANbHbLIX Npes-
npvHUMaTeneit». 3a HenpeacTasAeHNe UAK NPeLCTaBNeHe HEAOCTOBEPHbLIX CBEAEHUI O IOPUAMHECKOM NnLE 1nn 06 WH-
AMBVAYanbHOM NPEANPUHUMATENE NNLO NOAJEXNT OTBETCTBEHHOCTM (MAKCUMaIbHO TSXEN0e aAMUHUCTPATUBHOE Hakasa-
HWe — aeHexHbIn wrtpad go 10 Teic. pybneit). Apyrasa ctates KoAM PO — cT. 14.35 — ycTaHaBnvMBaeT aAMUHUCTPATUBHYIO
OTBETCTBEHHOCTb 3a HApyLLeHUs B CHepe rocyaapCTBEHHOW PErMCTPAaLMMY NPAB HA HEABUXUMOCTb.

Pesiomunpysi ckazaHHOe, BO3MOXHO YTBEPXAATb, YTO BBEAEHME B POCCUM YrONOBHOM OTBETCTBEHHOCTU 3a MPOTUBO-
npaBHble AECTBUS B OTHOLLIEHWUW FOCYAAPCTBEHHBIX PEECTPOB SIBUIOCH OTBETOM Ha MCTOPUYECKM OOBEKTVBHOE YCOXHE-
HUE 3KOHOMUYECKMX OTHOLeHWUI, HavaBweecs B 1990-x rr. Takoe yCNOXHEeHWe Bbipaxanoch B BO3POXAEHUM MHCTUTYTA
4aCTHOWM COOCTBEHHOCTM, B BO3HUKHOBEHMIN KOPNOPATUBHOIO NpaBa, B NOSBAEHUM CUCTEMbI TOCYAAPCTBEHHOM pernctpa-
LMK MPaB Ha HEABUXUMOCTb 1 KOPNOPATUBHbIX MPaB BMECTE C rOCYAapCTBEHHbIMU peecTpamu. OAHM TONbKO aaMUHUCTPA-
TVBHO-NPABOBLIE 3aMPEThl HEe MOrM 00eCneynTb HaAeXalyin yPOBEHb 3alMThl MHCTUTYTA rOCYAAPCTBEHHONM perncTpa-
LMy npas, NOCKOAbKY Ganbcudukaummn rocyaapCTBEHHbIX PEECTPOB TPALUUMOHHO 0OYCNOBAEHBI MPECTYMHBIMU LIENSIMY,
HanpaBNEHHbIMY Ha 3aXBaT KOPNOPATUBHOIO YNPaBAEeHNs W/ HE3aKOHHOE MPUCBOEHKE UMYLLEECTBA, W BBMIY 3TOro 006-
nafatoT CBOMCTBOM OBLLECTBEHHOW ONacHOCTU. Takum 06pa3omM, HOPMbI YrOSIOBHOMO 3ak0oHa, CoAepXaline pacCMOTPEH-
Hble YrONOBHO-NPABOBbLIE 3aNPEThI, AENCTBYIOT B COBOKYMHOCTY C PETYASTOPHBIMU U OXPaHUTENbHBIMU HOPMaMU rpaxaaH-
CKOro 1 aAMUHUCTPATUBHOIO 3aKOHOAATENLCTBRA.

PasymeeTcs, yronoBHO-NpaBoBbIE 3anpeThl AOMKHbI HE MPOCTO YBENMYMBATL TEKCT YrONOBHOIO 3akOHa U CO34aBaThb
BUAVMOCTb YPETYIMPOBAHHOCTY 0BLLECTBEHHbIX OTHOLWEHWIA, HO OHM Takxe Npu3BaHbl 06ecnevnBaTtb 3PPEKTUBHbIN Mexa-
HW3M 06LLEel NpeBeHUMI NPECTYNHOro NoBeaeHus. B aTom acnekte paccMoTpeHHble Hopmbl YK P B Lienom cBoio dyHk-
LMIO BbIMOMHSIOT, XOTS BMECTE C TeM TPebyloT ONpeaeneHHoN KOPPEKTUPOBKIM. B aToi cBA3M LienecoobpasHo npoBeaeHne
JaIbHENLWNX NCCNEeA0BaHNIA PACCMOTPEHHbIX 3aNPETOB B LIENSX UX ONTUMU3ALLMM 1 FapMOHU3aLMK Kak C OTPacneBbIM 3a-
KOHOAATENbCTBOM, TakK 1 C UHBIMU YrONIOBHO-MPABOBLIMM 3aNpeTamu.
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[dormartuyeckoe v NoJIMTUKO-NpPaBoBOe 000CHOBaHWUE 3aLUUTbI
NO3UTUBHOIO UHTEepeca Npu B3biICKaHUU YObITKOB
NP1 HapyLUeHun Jorosopa

Makapoea Pagmuna BnagummpoBHa, CaHkT-[1eTepOyprckumii rocyaapCTBEHHbIN yHUBEPCUTET (CaHKT-
MeTepbypr, Poccuitickas Genepaums)
couckatesib Ha kageape rpaxaaHckoro npasa tpuanyeckoro gakynbteta,; e-mail: radmila.b@ya.ru.

AHHOTaums

ABTop BCnen 3a J1. @ynnepom n'Y. MNepapto NbiITaeTes HalNTK GUnocodckoe, CTOPUYECKOe 1 yTUAnTapHoe 060CHO-
BaHVe MO3UTUBHOIO MHTEPECa NPW B3bICKaHMMN yOLITKOB BCIEACTBME HAPYLUEHHOMO AOrOBOPA U, UCNONMb3Ys KOMNa-
PaTUBHBIN 1 UCTOPUYECKUIA METOLLI HAYHHOIO aHaNn3a, MPUXO4WT K ClelyioLmm BeiBogaM. MoLenb No3UTUBHOMO
MHTEpeca He SBNSieTCs aTpubyTOM UCKIIHMTENBHO [0rOBOpa, OHa aTpubyTUPYeT 3aluTy CyObekTMBHOMO npaka
TpeboBaHus. HapyLueHo NpaBo MOXET ObiTb HE TOSIbKO CTOPOHOI 10roBOPa, HO U AENMHKBEHTOM, MPW 3TOM YObITKN
000CHOBaHHO BYAYT MCHUCAATLCS MO MOAEM NO3UTUBHOIO MHTEPECA (HanpyMep, B3bICKaHWE YObITKOB, MPUYNHEH-
HbIX HeA0OPOCOBECTHOM MHTEPBEHUMEN B YyXMe AOrOBOPHBLIE OTHOLEHMS). Takoit B3rnaa CTaBWUT No4 COMHEHUE
NPakTU4eCKylo Lenecoobpa3HOCTb PaCCMaTPMBAEMOrO AENEHUS MOAENEN B3biCKaHUa YObITKOB U MOATANKMBAET
K TOMY, YTOObI OLLEHMBATb 0OBEKT NOCAraTeNbCTBA — UMENO I MECTO HApYyLLIEHNE CYObEKTUBHOIO NpaBa.
NcTopuyeckn TpaHcdopMaLms AennKkTa B LJOrOBOP B aHIIMMCKOM NpaBe 03HaMEHOBaHa BO3MOXHOCTbLIO B3bICKM-
BaTb YObITK/ MO MOAENM NMO3UTVBHOIO MHTEpeca. [pon30Lno 310 napaniesbHo ¢ NpUaHaHMeM NpaBonopPsaAKOM
[OKTPVHbI BCTPEYHOI O NPEA0CTaBNEHNS.

DYHKUMOHANLHO, €CiM NPOBOAMTL NapaieNlb ¢ OTEeYECTBEHHLIM MPaBOMOPSAKOM, BCTPEYHOE NpeaocTaBieHne
B CuCTEMe common law peannayeTt MAE BO3ME3AHOCTH, GOPMbI LOr0BOPa, CUrHANNSMPYIOLLEN O HACTYNIEHUN
lopranyeckn 0653bIBAIOLLMX OTHOLLEHUI, @ TaKkKe AOCTUMXEHUS CTOPOHAMU B3aUMHON ONPeaeneHHOCTH OTHOLLe-
HUiA. BoameaaHocTb, Tpebyemas hopma v ONpeaeNieHHOCTb, COracHO BbIABUraeMol rmnoTese, U eCTb TOT NOAW-
TVKO-NPaBOBOI HAbOP, YTO B UCTOPUYECKOM KOHTEKCTE CUrHANM3MPYeT O Hanu4yum cyObekTMBHOIO Npasa 1 onpae-
[blBAET PA3yMHOCTb OXMAAHWI KpeamuTopa, KOTopas M OTKPLIBAET ABEPL 419 peannsaumn Moaenn no3MTMBHOro
MHTEPECAa NPK B3bICKaHWK YObITKOB MPW HapyLIEHWI JOFOBOPA.

KntoyeBsie cioBa: [OroBop, HapyLweHne 4oroBopa, yobiTku, MO3UTHBHBIN MHTEPEC, CYOBEKTUBHOE NPaBO.

Dogmatic and Political-Legal Justification for the Protection of Positive Interest in
the Recovery of Damages in Case of Breach of Contract

Radmila V. Makarova, Saint Petersburg University (Saint Petersburg, Russian Federation)
graduate student at Department of Civil Law of the Faculty of Law; e-mail: radmila.b®@ya.ru.

Abstract

Following L. Fuller and W. Perdue, the author tries to find a philosophical, historical and utilitarian justification for
a positive interest in recovering damages due to a breached contract and, using comparative and historical methods
of scientific analysis, comes to the following conclusions. The model of positive interest is not an attribute of the
contract only, it attributes the protection of the subjective right of claim. The violated right can be not only a party to
the contract, but also a delinquent, while the losses will reasonably be calculated according to the model of positive
interest (for example, recovery of losses caused by unfair intervention in other people’s contractual relations). Such
aview calls into question the practical expediency of the considered division of models for the recovery of damages,
and encourages us to evaluate the object of the encroachment — whether there has been a violation of a subjective
right.

Historically, the transformation of a tort into a contract in English law is marked by the ability to recover damages
according to the positive interest model. This happened in parallel with the recognition by the legal order of the
doctrine of counter provision.

Functionally, if we draw a parallel with the domestic legal order, the counter provision in the common law system
implements the idea of compensation, the form of the contract, signaling the onset of legally binding relations,
as well as the achievement by the parties of mutual certainty of relations. Compensation, the required form and
certainty, according to the hypothesis put forward, are the political and legal set that in the historical context

«TeopeTunyeckas 1 npuknagHas lopucnpyaerums», N2 1(15) 2023 69

CTATbW



CTATbW

signals the presence of a subjective right and justifies the reasonableness of the creditor’s expectations, which
opens the door for the implementation of the positive interest model in the recovery of damages in case of breach
of contract.

Keywords: contract, breach of contract, losses, positive interest, subjective right.

BBepeHue

Llenb HacTosiwer paboTbl COCTONUT B ONMPOBEPXEHNN YCTOSBLUErOCS YTBEPXAEHMS, BOCMPUHMMAIOLLErOCH MHOMMMK
Konneramu NPakTUYeCckM akCMOMaTUYHO: «YBbITKM N0 MOAENN MO3UTVBHOMO MHTEPECA B3bICKUBAIOTCS NPW HAPYLLEHUM A0-
roBopa, y6bITKM N0 MOAENM HEraTUBHOMO MHTEPECa NPeACTaBASoT COO0M OTBETCTBEHHOCTL 3a AEMKT»',

Halum CoMHEHWs B OTHOLLEHWM YKa3aHHOM aTpnbyumm HeoH6xoaMMOo SCHO 0603HAYNTb.

Bo-nepBbix, HEBEPHOW NpeACTaBNSeTCs 6€CKOMNPOMMUCCHAs, He MpeanonaraoLLas NPOMEXYTOUYHbIX OCTAHOBOK Ax-
X0TOMU3auMn 1OroBopa W AeNnKTa NPUMEHUTENBHO K PELLEHMIO BONPOCAa O MOAENM B3bickaHus yobITkoB. OHa HeBepHa
Kak cyrybo UCTOPWYECKM, Tak 1 B KOHTEKCTE CErOAHSLUHEro AHS, Tak kak OCTaBnseT 3a 6GOPTOM PEryaMpoBaHMe MHOTMX
norpaHnyHbIX cuTyaumii. JInbo nofoGHoe perynmpoBaHue, UCXOAsa U3 ABYXMOMOCHOW PUrMOHOW CUCTEMBI, OKa3blBaeTCs
HeybeanTeNbHbIM.

BO-BTOPbIX, COMHUTENBHOW KAXETCH U cama KOPPEensaums Mexay HapyLEHNEM 1 MOLENbIO B3bICKaHWS yOBLITKOB, €C-
71 ee NOHUMATh MMMNEPATVBHO, a Takke 0TKa3blBaTb B MPABE HA CYLLECTBOBAHME CUMOMOTUYECKMM MOAENAM B3bICKAHNS
yObITKOB.

B-TpeTbux, ecav NpUHATL NpeablayLine YTBEPXAEHWS B KAYECTBE rMNOTe3, BO3HUKAET HE0OX0AMMOCTb MOMCKA HEKO-
€ro GyHAamMeHTanbHOro Naeonornyeckoro uam xe dpunocodckoro 060CHOBaHNSA NO3UTUBHOIO MHTEPECA AN MOHUMaHKS
TOr0, YTO X€e B AEVCTBMTENBHOCTYM 3aLLMLLAET NPABONOPSA0K YePE3 MOAENb NO3UTUBHOIO MHTEPECA.

Mcxons 13 Bbilecka3aHHOro, B HACTOSILLEM MCCNEe0BaHMM HAaM NPEACTOUT OTBETUTL HA CEAYIOLLME BOMPOCH!.

1. Kakosbl ngeonoruyeckre n punocodcekne 060CHOBaHMSA NO3UTUBHOIO MHTEPECA?

2. Kakune s1BneHns nctopuyeckn npegonpenennnm GopMmpoBaHne MOAENN NO3UTUBHOMO MHTepeca? BO3MOXHO nn
4yepes NCTOPUYECKUIA aHaNN3 BbISIBUTb UCXOLHBIE 3IEMEHTHI, B3bIBAIOLLME K XU3HW MOAESb MO3UTUBHOIO MHTEPECa, C TEM,
4TO6bI MICNONBL30BATL 3TO 3HAHWE A1 TOHKOW HACTPOKIN PEryIMPOBaHMS NOrPaHNYHbBIX CUTyaLniA?

3. Ha 3awuty Kakoro nHtepeca BCTaeT NpaBonopsaoK, NPefoCTaBasAs B PACNOPSIXEHNE KPEAUTOPA MOAENb MO3UTUB-
HOrO MHTepeca.

4. Hackonbko akTyasbHa cama kateropusaums Moaenei Bo3meLlleHns yOuITKoB, npeaioxeHHas dynnepom 1 Mepapto.

JNio60oi1 NonnTUKO-NPaBoBOV BONPOC HE MOXET ObiTb KAYECTBEHHO PACCMOTPEH ULLbL C OMOPOI Ha OfIHY €IMHCTBEH-
HYIO IHWIO apryMeHTaLmMK, PAaBHO Kak HY OfHA JIMHUS apryMeHTaLmmn He CO34aeTCs aBTOPOM C YMCTOro amcta. Mue 6am3ka
meTadopa P. JBopkrHa 0 TOM, 4TO NtoHOI Cyaps Nofo0beH aBTopy, KOTOPIA NULLET rasy B AIMHHOM poMaHe. C 0aHOw CTo-
POHbI, KaXAblA aBTOP MPMBHOCUT 4TO-TO CBOE B MOBECTBOBAHWE, C APYrO — OH HE MOXET NePeYepKHYTh BCE NpeablayLlee
NMOBECTBOBAHME 1 BOWTM C HMM B HEpa3peLLMMoe NpoTruBopeune. [Monarato, AgaHHas metadopa B MOSHON MepPe NPUMEHNMA
N K MCCnepoBaTento.

M3yy4atb 0603HayYeHHy0 Npobnemy Mol Bynem ¢ TpexX pakypcos: ¢ Gunocodckoro pakypca, MCTOPUYECKOro 1 ¢ no-
JINTUKO-MPaBOBOIO.

OnwupaTbes B UCcneaoBaHny Ml 6yaeM Ha Matepumasbl CTpaH common law, NPOBOAS HEKOTOPLIE Mapanienu ¢ oteve-
CTBEHHbIM NMPABONOPSAKOM. ITOT METOAONOMMYECKMIA MPreM 0BYCNOBAEH HE CTONMbKO TOHKUM HIOQHCUPOBAaHWEM peLLe-
HWiA 1 ryGuHO NpopaboTkM BOMPOCA B CTPaHax 06LWEro npaea, CKObKO MCCNef0BaTeNbCKOM LLenecoobpasHocTbio. Beab
npu3HaBas TOT GakT, 4To B AHIIMM HE MPOU3OLLITO NOMHOLEHHOI peLenumMmM pUMCKOro npaBa?, Mbl BMECTE C TEM HE MOXEM
He 3aMETUTb, YTO aHrmMinckoe Npaso B CpeaHue Beka BO MHOrOM MOBTOPUAO MyTb, MPOAENaHHbIA pumasaHamu 3a 1000 net
[0 3TOro®. PunoreHes MHCTUTYTOB YACTHOMO NPaga B aHrIMIACKOM NpaBe — Ny4wwmnii 06beKT ANs NCCNefoBaHMS, BBULY Ny4-
LUEN COXPaHHOCTN apTedakToB, HECYLLMX CNeAbl LAHHOrO PasBUTUS.

B nccnepoBaHnm noMnmMo o6LLeHayyYHbIX METOAO0B Obl MCMNOIb30BaH CPABHUTENLHO-MPABOBON METO[, B UHTEPMPETa-
UM GYHKUMOHaNM3Ma, B Tex pparMeHTax MCCeaoBaHus, rae npoBOAATCS Napaienin ¢ POCCUNCKAM MPABOM.

IMpu BCen HEOAHO3HAYHOCTM M NMPOTMBOPEYMBOCTM IAHHOMO HaNpaBAeHUs KOMMNapaTUBUCTUKIL* NPeACTaBNSETCS, HTO
KacaTenbHO CPaBHEHWS MHCTUTYTA AOrOBOPa B POCCUIACKOM 1 aHIIMACKOM NpaBe ulb GYHKUMOHANbHOE COOTBETCTBUE

! B LienoMm 1 3akoH NpuAepXMBaeTCs Takoro noaxoaa (M. 2 ¢T. 393 MK Pd).

X0Tsi HEKOTOPbIE Y4EHbIE MPUAEPXMBAIOTCSH TOUYKM 3PEHUS, 4TO peLenuys umena mecto. CM., Hanpumep: bepman I [x. 3anagHas
Tpaamums npaea: anoxa dopmuposanus. M., 1998. C. 34; Mapcua appuao M. X. Prumckoe 4acTHOe nNpaBo: Ka3yChl, UCKW, UHCTUTYTHI.
M., 2005. C. 137.

8 Upaiirept K., K&pTLy X. BBEieHNE B CPABHUTENBHOE NPABOBEAEHWE B ChEPe HaCTHOrO npasa. M.: MexayHapoaHsle oTHoLweHus, 2000.
C. 288.

4 Michaels R. The Functional Method of Comparative Law. Oxford Handbook of Comparative Law. Oxford, 2008. P. 339-382; Jox-
Jzes /], B. CpaBHUTENbHOE NPaBO: COCTOSIHWE M NePCnekTUBLI. POCCUIACKIMIA exeroaHuk cpaBHUTENbHOro npaga. C6., 2008. N2 1. C. 7-28.
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WNHCTWUTYTOB PasHbIX MPaBOBbIX CUCTEM AENAET BO3MOXHbIM 1 LIENECO0OPA3HLIM MX CPABHEHNE, DYHKLMS ONPEaEnseT 00b-
€KT UccnenoBaHns B KOHEYHOM CHETE 1 PENEBAHTHOCTb PE3Y/IbTATOB UCCNE0BaHNS.

B HacTOALWMA MOMEHT He CYLLECTBYET €MHON TEOPETUHECKON KOHLENUMN AAHHOMO METOAa, a NoA, arnaon GyHKUMO-
Hanmama 06beaMHEHbI Pa3nnyHble, MO CYTW, METOA0AOrMYECKME NOAX0Abl. B HacTOsALLIEM UCCNEA0BaHNM HAMWU UCMOAb30-
BaICs METOA0/0MMYECKNA Noaxoa, GuHanM3m, NPeacTaBAsiolmin coO0M 0aHY 13 BO3MOXHbBIX UHTEPNPETaLMin GYHKLMO-
Hanmama®. Btops lopanm n 3ccepy, Mbl nofpasymeBaem nof GyHKUMER apucToTenesckyto causa finalis unu uenb, Ha ao-
CTUXEHME KOTOPOWN HanpaBneHo GYHKUMOHNPOBAHME MPaBOBOMO MHCTUTYTA.

@yHKUMS, TakuM 00pa3om, SBnseTcs tertium comparationis, KpUTEPUEM CPaBHEHWS ¥ CPABHUMOCTU NPaBOBbLIX UH-
CTUTYTOB. MIMEeHHO naest GyHKLMOHaNbHOW 3KBMBaNEHTHOCTM — 6a30Bast naes COBPEMEHHOr0 CPaBHUTENIbHOMO NPaBoBe-
[eHNs — NO3BONSET YCMNELIHO NPEOA0NETb ANUCTEMOOTMYECKME Pa3INYMA CUCTEMbI OBLLETO 1 KOHTUHEHTAIbHOIO NpaBa
1 NepPeBecT X B CPaBHUMYIO NNOCKOCTb. Mpun 3TOM NOA00HbIV B3rns4, NO3BOASET CPABHUBATL NPaBOBbLIE MHCTUTYTHI U TEO-
pPEeTUYECKME KOHLENThI, NPUHUMas 3a tertium comparationis Ty GyHKLUMIO, KOTOPYIO OHW BbIMOSHSIOT.

1. NocTaHoBka npo6nembl JIoHom Pynnepom u Yunnbamom Mepabio

TNoH ®ynnepa v Yunnbam Mepasto (L. L. Fuller n W. R. Perdue)® BnepBbie B aHrM0-amepukaHCKOM AMCKYPCE NOCTaBUm
npo6aemy 060CHOBaHHOCTN NPUTA3aHWS MOAENN NO3UTUBHOIO MHTEPECA NPW B3bICKAHMM YOBITKOB NMPW PaCTOPXEHUM A0-
roBopa Ha MOJefNb, AENCTBYIOLYIO NPEe3yMNTUBHO. M MM NOA0OHbIE NPUTA3aHMS HE NOKa3anuchb yoeamTensHbiMu 1 6ec-
CMOPHbIMU.

@ynnep 1 MNepabio NPUBOASAT CNEAYIOWME MbICIIMMbIE MOAESIN BO3MELLEHNS YObITKOB:

1. PECTUTYLUMOHHbIE YObITKN — YObITKI M3 KOHAVKLIMW NPW CUTYaLMK, KOrAa CTOPOHA, MCMONHMB NPUYMTAIOLLEECS C Hee
no AOrOBOPY, HE Nofy4uia BCTPEYHOE NPefoCTaBaeHne 0T KOHTpareHTa. YObITki pacCHnTLIBAIOTCS B 3TOM CllyyYae MCXoas
13 CTOMMOCTY MCMOSIHEHHOrO.

2. YObITKN, 3almLaoLLme oBepue, 3aLlmLLatoT Tak HasbiBAaEMbI HEFraTUBHLINA MHTEPEC, TO ECTb B Pe3ynbTaTe BO3ME-
LLEEHMS MU0 JOMKHO OKAa3aTbCs B MO3MLMM, Kak eCn Obl 4OroBOpa He ObiNo BOBCE.

3. YObITKM 13 0XMOaHUa COOTBETCTBYIOT NO3UTUBHOMY MHTEpecy. B pesynbTate BO3MELLEHUS CTOPOHA OKa3blBaeTcs
B TOM NOJIOXEHMN, B KOTOPOM Obl OHA Haxoamnach, ecnn bl 40roBop GblN UCMOMHEH HaaNexalUMm 06pasom.

OnHako npu 6avkaniieM pacCMOTPEHUI 0Ka3biBAETCS, HTO KOHAMKUMOHHbIE YOBITKM Takke CTOAT Ha CTpaxe A0Bepus
1 NpeacTaBasioT coO0 YaCTHbIN cnyyai yObITKOB N0 MOAENM HEraTUBHOIO MHTEpPeca.

[anee aBTOPbI 334a0TCA BOMPOCOM: B 4EM Xe 0O0CHOBaHME MOAENN MO3UTUBHOMO MHTEPECA N NOYEMY AaHHAS MO-
[enb 0eCcTBYeT No yMonyaHuio? JeincTBUTeNbHO i B3biCKaHWe YObITKOB AOMKHO 3aLUMLLATb OXMOAHUS KPeAUTOPa U B 4eM
X€ NONUTUKO-NPaBOBOM CMbICA 3aLLMTLI OXMOAHNS?

Bblaguraetcs cnegyowas runotesa. Mo3nTtreHas Moaenb BbINOAHAET GYHKUMIO YACTHON NPEBEHLMM, TO €CTb MNCUXO-
NOrMYecky ABASETCS CAePXMBaIOWMM GakTOPOM OT HapYLLEHWS OrOBOpPa.

Takum 06pa3om, CO34aeTCs BNevaTneHne, YTo Nos3nMTMBHas MOAeb Npr3BaHa NoAAEPXMBaTh 3KOHOMUYECKYIO 1 CO-
LManbHylo CTabunbHOCTb B 0OLLECTBE.

Ho B noeansHO 9KOHOMIKE, B TAaBOPATOPHbIX YCIIOBUAX MHTEPEC, PACCHUTAHHbIA U3 OXUOAHWUS, HE CUIbHO OTCTOWT
0T MHTEepeca 13 gosepws. 10 CyTh OXnaaHne — 3TO MaTepMan30BaBLLEECS AOBEPUE. IHTEPEC U3 OXMAAHNS — 3TO CBOE-
0bpasHblil apTedakT AOBEPUS, a ero NPerMYLLECTBO 3aK/IIOYEHO B A0Ka3aTeNbCTBEHHOM NpocToTe. M npsMoe ToMy nof-
TBEPXAEHNE — NPUHLMN MUTUraLMN.

McTopuyeckn 3alumta KpeanTopa, Ysu npasa no 40roBopy OblAn HapyLLEHbI, TAKXE CTPOMNACh Ha 3alLLmnTe AOBEepus —
3TO BMAHO MO peasibHbIM KOHTPaKTam 1 paHHen Gopme 1cka action of assumpsit. Ho B onpefeneHHbIn MOMEHT laxe B LOro-
BOpax, rae GakTop HapyLeHHOro A0BEPUs NHIOYLMPYET CyaeOHYIo 3aLmTy, yObITKM HAYMHAIOT PACCHUTLIBATLCS MO MOAEN
3aLLMTLI OXunaaHuin. M 06bsicHeHI 3TOMy, N0 MbICA aBTOPOB, MOXET ObiTb ABa. [lepBoe — Moaenb oxuaaHuin 6onee onpe-
neneHHas, yobITk1 NPoLLe paccyuTaTh; BTOPOE — MOAEb NO3UTMBHOIO MHTEPECa ANCUMMINHUPYET AOMKHMKA, TO CTb
peanmayeT GYHKUMIO NPEBEHLMN HAPYLIEHUS.

Ecnu cneposatb nepBoMy 06BbACHEHWIO, BYAEM NN Mbl CHUTATb, YTO B CAy4asx, KOraa MoaeNb HEraTMBHOIO MHTepeca
[AeT Takke ONpeaeNeHHoe peLleHne, Mbl MPeanoHTEM MOAENb 3aLLIMThl JOBEPUS MK, KAk MUHUMYM, NPEea0CTaBUM Kpeam-
TOpY BIOOP MOAEeNel 3aLunThl.

Kpome Toro, 3a4acTyto BO3HUKAET CUTYyaLMst HEBO3MOXHOCTUN AndpdepeHupmaLumm yobuITKOB, paccHUTaHHbIX N0 HeraTuB-
HOW 1 NO3UTUBHON Moaenu. B yacTHocTH, Noao6Hble «Cepble 30Hbl» MOXHO HabaaTb B CNEAYIOLLMX CUTYaLMSIX:

1. OTKa3 OT J0roBopa Ha CTagMn YacTUYHOrO MCMONHEeHWs — MOAPAOYMK B3bICKMBAET Te PACX0ibl, YTO OH MOHEC,
1 NPUBLINbL, KOTOPYIO OH HaMepeBancs Noay4YnTb. Hanpumep, Obinn 3akynneHsbl MaTepuasbl, KOTOPbIE HEBO3MOXHO peanu-
30BaThb Ha PbIHKE 1 MCMOAb30BaTh B APYrMX NPOEKTax. B aToM cuTyaumm nogpsiaqmnk BnpaBe B3bickaTb CTOMMOCTb MaTepuma-
JIOB 11 4aCTb YNYLLEHHOW BbIFObl, KOTOPAs MPUXOAMTCS Ha BbIMOIHEHHYIO YacTb padoT.

5 Michaels R. The Functional Method of Comparative Law. Oxford Handbook of Comparative Law. Oxford, 2008. P. 339-382.
5 Fuller L. L., Perdue W. R. The Reliance Interest in Contract Damages. The Yale Law Journal, 1937. Vol. 46. No. 3. P. 373-420.
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2. YObITKM OT HEPEanM30BaHHON BO3MOXHOCTY 3aK/I04YUTb aHANOMMYHBIA LOFOBOP C TPETbUM ANLLOM NPEACTaBASiOT
c060it 3NEMEHT MOLENN HEraTUBHOIO MHTEPECA, HO 3a4acTylo 3TW YObITKM CNOXHO Pa3rpaHuyuTb C YNyLLEHHOM BbIrOA0WM
B pamkax MOLenv NO3UTUBHOIO MHTEPECa.

3. CvTyaumm, Korga HapyLeHWe KOHTPaKTa He NpoCcTo AvwaeT npubbiav, HO BbI3bIBAET NPSMON Bped (Hanpumep, oT
60/1bHOI KOPOBLI MMBHET BCE CTaA0).

Llenecoo6pasHoCTb paduHNPOBAHHOM NO3UTUBHOWN MOAENN B AAHHBIX CUTYaLWMsX CTABUTCS aBTOPaMu NMOA, COMHEHME,
XOT$1, BOSMOXHO, BCE 3TV NPUMEPbI MOATANKMBAOT M K TOMY, YTOObI YCOMHUTLCS B MPEAJIOKEHHON CUCTEME MOLENEN B3bl-
ckaHus yObITKOB.

[MblITasicb 06HaPYXWTb YTUANTAPHOE NPeAHa3HavYeHne No3NTUBHOM Moaenu, Pynnep v Mepablo 3a4al0TCH BONPOCOM,
MOXET JIN OXMAAHWE KPeamTopa Unu, ApYruMm CrioBamu, ero No3uTBHBIN MHTEPEC BCeria OnpeaensTb MakCumasbHO BO3-
MOXHbIVi TPeAeN B3blCkaHWs yObITKOB MO AOrOBOPY. MIHOrAa HeraTuBHbIA MHTEPEC BhILLE, YHEM MO3UTUBHLIA: B 3TOM Cly4ae
€CTb /1N OCHOBAHWS €ro OrpaHNyMBaTb PA3MEPOM YOBITKOB MO MO3UTMBHON MOAENN, ECNM YOBITKM B3bICKMBAIOTCS B CBA3N
C HapyLLeHrem forosopa?

CyLLECTBYIOT pa3Hble MOAENW HEraTUBHOIO MHTepeca: YObITKM, KOTOpPble HEMOCPEACTBEHHO CBA3aHbI CO BCTPEYHbLIM
NpefoCTaBNEHNEM (PACXOAb! HA UCMIONHEHWE), W YOBITKM, HANMPSMYIO HE CBSI3aHHbIE, BO3HVKLLME Kak NOCNeACcTBMS AedekT-
HOCTW UCMONHEHNS.

B cutyaummn HeCBA3aHHOCTM HaMPSAMYIO YOLITKOB CO BCTPEYHLIM NPEAOCTaBNEHNEM, OFPaHNYUTENEM pa3mepa yobIT-
KOB A0JSIXEH BbICTYNaTh TECT HA NPEABUAMMOCTb YOLITKOB, HO HMKAK HE MO3UTUBHBIN MHTEpec’. Hanpumep, ecnu ns-3a
60ne3Hy 0AHOr0 NPOAAHHOMO XMBOTHOrO MMOHET BCE CTAZ0, PYLUNTCS OM3HEC NOKynaTens BCAEACTBNE HEBLIMOAHEHUS
1M BCTPEYHbIX 06513aTENLCTB Nepes KOHTpareHTaMu, pa3Mmep B3bICKaHUS HUKaK He IOMXEH OrPaHNYMBaThCS Pa3MepoM
OXUAAHWS UK NO3UTUBHOrO MHTepeca. OrpaHnyeHvie 3a4aeTcs TECTOM Ha NPeABUAMMOCTL AaHHbIX YOLITKOB ANs pas-
YMHOTI0 nnua. XoTa U B 3TOV CUTyaLMK, Kak Mbl yXe oTMeYanu, OBOJIbHO CIOXHO OTLENUTb LOBEPUE OT OXMAAHUS, NO-
3UTUBHbIA MHTEPEC OT HEraTMBHOMO MHTEpeca. C OJHON CTOPOHLI, PACcX0Abl, BO3HUKLINE Kak HEraTUBHbIE 3KCTEPHANUN
HeHaanexallero UCNOMHEHNs, BNMCLIBAIOTCS B PAMKM HEFATUBHON MOZENN; C APYroin — ecnan Obl KPEAUTOP OKa3ancs
B NO3MUMM HAAJexallero McnoaHeHns 0693aTenbeTea, NOA0OHbBIX PACX0L0B Obl HE BO3HMKIO.

MpUHUMNMaNbHO MHasa CUTyauUmMs, KOraa NOHECEHHbIE NOCTPaAaBLIEN CTOPOHOW PacXoAbl Ha MCNONHeHNe COBCTBEH-
HOro 06513aTeNbCTBA (HEraTMBHLIA MHTEPEC) MPEBLILIAIOT NOTEHUMaNbHOe BCTPEYHOE NPEAOCTaBNeHVE (NMO3UTUBHLIN
MHTEPEC), BBMAY OLIMOOYHOr0 KOMMEPYECKOro pacyeTa nian N3MeHMBLLENCS SKOHOMUYECKOW cuTyaumum. MoxeT nin He-
MCNPaBHOCTb A0MKHMKA NOCAYXUTb OCHOBAHWEM /151 BO3OXEHNS HA HErO AAHHbIX PUCKOB MNYTEM B3bICKAHWS YOLITKOB
no MOAENN HEeraTMBHOro nHTepeca. dynnep n Mepabio AaT OTPULATENbHLIA OTBET, FOBOPS O TOM, YTO B 3TOM Clyyae
MO3UTUBHbIV MHTEPEC AOMXKEH CNYXNUTb OrPaHNYNTENEM OTBETCTBEHHOCTU.

Taknm 06pa3oM, aBTOPbI BbIABUTaIOT TE3UC 00 OLLMOOYHOCTY 0BLLIEN NPE3YMNLIMM AENCTBUS MOAENM NO3UTUBHOMO WH-
Tepeca npw B3blCKaHWUK YOLITKOB NPU PACTOPXEHNM A0roBopa. ABTOPbI HE BUASAT CUIIbHBLIX MONUTUKO-NPaBOBbLIX apryMEHTOB
[Ns BbIABVKEHWS NOA0GHOM Npe3yMnumm.

MHoroumcneHHas kputrnka dynnepa v MNepabio CBA3aHa B NepBYI0 04epeb ¢ 000CHOBAHHOCTLIO U LieNecoobpasHo-
CTbIO MpeAnaraemMon UMm knaccmbukaumm Moaenen B3biCkaHns yobITKOB, BbIABUMAOTCSA M AOBOALI MPOTUB NPUBOAUMbIX
CyXaeHuine,

Ho kak Bnocnenctauu yteepxaan cam J1. @ynnep, LEHHOCTb CTaTbW HE CTONBKO W HE TOMLKO B MOMyNsipM3aumm Moaenm
B3bICKaHVs YObITKOB, MCXOLS U3 3aLLUTbI JOBEPUS, CKOMbKO B aHaNM3e, KOTOPLI paspyLuaeT AYX0TOMUIO «40r0BOP — BHE-
[IOrOBOPHas cuTyauus» 1 NOACBEYMBAET MPOMEXYTOYHbIE NPOBAEMHBIE CUTYaLMK C TOYKW 3PEHUS MPUMEHUMOR MOLENN
BO3MeELLEeHNs yObITKOB®.

Mbl B CBOEM COOCTBEHHOM MOWUCKE MOKAEM TOW Xe Aoporon, 4to n J1. dynnep n Y. Mepabto, 1 NonbITaeMcs 0OHapy-
XUTb 0O0CHOBAHNE MO3UTUBHOM MOAENN C GUNOCODCKUX, MCTOPUHECKMX U MONTUKO-NPABOBLIX OCHOBAHMI. Hac Tak xe,
kak 1 J1. ®ynnepa n Y. MNepablo, MHTEPECYET PErYNMPOBAHME NPOMEXYTOUYHbLIX COCTOSHUI.

2. dunocodckue 060cHOBaHUS MoAeNieil B3bICKaHUS YObITKOB

B a1011 4acTn paboThl Mbl PACCMOTPUM GUAOCOPCKYIO MHUIO aPryMEHTALMMN B PELLEHMI NPOBAEMBI MOAUTUKO-MPABO-
BOro Bbl6opa NpreMnemMoit Moaeny B3bickaHus yObITKOB NpW HapyLLEeHUM A0roBopa.

7 [aHHblit BOMPOC Obin nocTaeneH B aene Hadley & Anorv Baxendale & Ors [1854] EWHC J70, roe cya v BbIBEN KPUTEPUIA NPEABMONMOCTY
KaK orpaHnymTens paamepa B3blCKMBAEMbIX YObITKOB.

8 CraswellR. Against Fuller and Perdue. U. Chi. L. Rev., 2000. Vol. 67; Andrews N. Contractual Duties: Performance, Breach, Termination
and Remedies. London: Sweet & Maxwell, 2017. P. 398.

9 ¢ consider the contribution made in my article on the reliance interest to lie, not in calling attention to the reliance interest itself, but
in an analysis which breaks down the Contract-No-Contract dichotomy and substitutes an ascending scale of enforceability”. Letter from
L. L. Fuller to K. Llewellyn (Dee 8, 1939), quoted in R. S. Summers, R. A. Hillman. Contract and Related Obligation: Theory, Doctrine, and
Practice. 1997. P. 41.
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2.1. KoHTpakrtyanusm

KoHTpakTyanuam — BAMSITENbHOE HanpaBieHne NOAUTUKO-PUIOCODCKON MbICAN, OCHOBHLIE COBPEMEHHBIE MHTEP-
npeTauuy KoToporo npeayioxeHsl T. M. CkaHnoHom, Jx. Ponsom. KoHTpakTyanuam npeacrasnset cobol MeToaonormye-
CKWIA NpreM Aas novcka NpuemMaeMbix NOAUTUKO-NPAaBOBbIX PELLEHWIA, 3aKNI0YAOWMIACS B NPEACTABNEHWUN BOOOPaxXaemoro
MMNOTETUYECKOrO COraleHns PasyMHbIX aOCTPAKTHBIX TIMYHOCTEN.

OcHoBHas naes Bepcum koHtpaktyanuama T. M. Ck3HAOHa CBOAMTCS K TOMY, YTO MPYEMAEMbIE MPUHLMMLI YENOBEYE-
CKOro B3aMMOAENCTBUA OCHOBAHbI HA MOPANIbHO MPUEMAEMOM CornaweHny. MopanbHO NpuemMaemMo, B CBOKO 04epeasb, TO,
4TO He MOXET BbITb 060CHOBAHHO OTBEPTHYTO APYIUMM.

CornacHo noauumu T. M. CkaHnoHa, KOoTopblil npsiMo nonemuanpyeT ¢ J1. dynnepom v Y. Mepabio, MOpanbHbIA NPUH-
UMM, OrpaHn4MBaIOLLNIA OTBETCTBEHHOCTb HApYLUMTENS BO3MELLEHVMEM YOBITKOB, OCHOBaHHbIX HA AOBEPWMN MU HEFATUBHOM
MHTEPECE, — 3TO NPUHLMN, OCO3HABas KOTOPbIA Kak MPUMEHVMBIN Pa3yMHbI y4aCTHUK 060poTa MOr Obl 0TKa3aTbCs akLien-
TOBaTh 0PEPTY, M MOITOMY AaHHbIV MPUHLMM HEe ABAAETCS npuemnemMbiM®. Takum o6pa3om, cornacHo no3uummn T. M. CkaH-
JIOHa, MOPANbHO MPUEMIEMBIM, & 3HAYUT, Y €AMHCTBEHHO 0O0CHOBAHHBLIM C TOUKM 3PEHNS MOAUTUKM NPaBa ABASETCS BbIGOP
NO3UTVBHOV MOAENN B3bICKAHWS YOLITKOB NPY PACTOPXEHWN [OrOBOPA.

OpHako aToT BbIBOA, HE kaxeTcs 6eccnopHbiM. bonee Toro, oH, kak NpefcTaBnseTCs, MOXET OblTb MOABEPTHYT COMHE-
HUAIM NOCPEACTBOM KOHTPAKTYa/IMCTCKON METOLONOTNN.

Moxanyi, Hanbonee BAMSTENBHON KOHTPAKTYannCTCKOM Teopuel SBseTcs Teopus, BolasuHyTas [x. Pon3om, BOOX-
HOBJIEHHbIM Naeen «6ecnpucTpacTHoro Habnwgatens» A. Cmuta.

[x. Pona Takxe onpenenseT BblOOp CIpaBeavBbIX 1 MOPATbHO MPUEMEMBIX MPaBu Yepes TpeboBaHne YeCTHOCTH
WKW HENPEAB3ATOCTU. Takas HECTHOCTb LOCTUraeTcs, No Mbicin k. Ponsa, ¢ NOMOLLBIO «3aHaBeCca HeBeaeHUs», KOraa ioam
HEe 3HAIOT O CBOEM COLWaIbHOM CTaTyCe, UM HEBELOMbI UX UCTUHHBIE HYaCTHbIE MHTEPECHI, BCE TO, YTO UX OKPYXAET B XU3HW.
Takum 06pa3om, OCTUraeTCs Tak Ha3biIBAEMOE UCXOAHOE NON0XeHWe, NpebbiBas B KOTOPOM NioAy, Mo Mbicnn x. Ponsa,
4ECTHbI 1 6eCNPUCTPACTHLI. Haxoasch B «MCXOAHOM MONOXEHUN» 3a «3aHABECOM HEBEAEHWS» NIOAN NPUXOAAT K CnpaBef-
SINBOMY COMMALIEHNIO B OTHOLWEHUM 6a30BbIX MPUHUMMOB COLMANBHOrO YCTPOMCTBA. Habop STVX MPUHLMMIOB, MO MHEHUIO
[x. Ponsa, HeBapuabenbHblii.

CoB6CTBEHHO, OCHOBHbIX NPUHLMMA ABa. BO-nepBbix, Kaxabli MMEET NPaBo Ha paBHbIii Habop 6a3oBbix cBo6oA. Bo-
BTOPbIX, HEPABEHCTBO BO3MOXHO 1LLb NPU COOMIOAEHUN ABYX YCNOBUIA: OTCTYM/IEHWE OT NPUHLUMNA PABEHCTBA A0MKHO
ObITb NPMBS3AHO K MOCTaM 1 JOMKHOCTAM, AOCTYN K KOTOPLIM OTKPbLIT A1 BCEX, M yKa3aHHOe OTCTYNAeHne OT NpuHumna
pPaBEHCTBA JOMKHO MPUHOCUTL Hambonbluee 651aro Ansg HammeHee o6ecnedeHHbIX YneHos obulecTea'.

Monpobyem NPUMEHNTL METOA0NOMMIO0 POn3a K MOMCKY ONTUManbHOM MOAENV BO3MELLEHNS YObITKOB.

Ha nepsbiii B3rnsa, 6ecnpucTpacTHbI HabmoaaTenb B UCXOAHOM MONOXEHUW COrMacuTCa C TeM, YTO B Clyyae npe-
KpalleHus 4oroBopa BBUY ero HapyLleHus kako-n1bo CTOPOHOM, CTOPOHA, HENpUYacTHas K HapyLIEHWIO, MOYYMT TO, YTO
OHa OXumpaana nony4uTb B Ciyyae NOSIHOWM peannsauny 3HavyanbHOM NporpaMmel LJOrOBOPHLIX OTHOLLEHWI. B cnyyae xe
«0BHYNEHVs» JOrOBOPHOW CBSA3M, PETPOAKTUBHOIO aHHYNIMPOBAHKS €€ NPaBONOPSAKOM (TO, HTO MPOUCXOANT B CUTYaLMK
NPU3HaHNS COENKN HELEeNCTBUTENBHOW) NOCTPaAaBLIas CTOPOHA NOMYYUT TOT pasMep KOMMEHCauUmmn, KOTOPbIN BEPHET ee
B NMEePBOHAYaNbHYI0 MO3NULMIO.

Ho popyroii B paBHOWM CTeneHn npr3HaBaeMblil abCTpakTHeIM 6eCnpUCTpacTHbiM HabmoaaTeNemM NPUHLMN 3akmoya-
€TCA 1 B TOM, YTO aHalor4Hble Cnopbl AOMKHbI pa3peLlaTbCs OAMHAKOBO (COBCTBEHHO, 3TO 6a30BbIA NPUHLMN), a AeTa-
A ONUMOHANbHBIE, HE BAUSIIOWME HA CYLLECTBEHHBLIE XapakTEPUCTVKM Cnopa, He AOMXHbLI BAUSTb KPUTUYECKUM 06pa3om
Ha ero paspellenre. Hanpumep, nokynatenb, 3akTiO4MBLLMIA JOFOBOP KYMAU-NPOAAXM ¥ BNOCNEACTBMM OBHAPYXMBLLNIA
HEeLOCTOBEPHOCTb 3aBEPEHMIN NPOAABLA OTHOCUTENBHO KA4eCTBa BELLM, MOXET Kak 0TkasaTbCa OT A40roBopa, Tak 1 npu-
3HaTb CAENKY HeAENCTBUTENBHOM BCAeAcTBME 0OMaHa. NpeacTaBnseTcs, 4To BO3MOXHOCTb 3PMEKTUBHO OCMOPUTL CAENKY
NOATBEPXAAET BbICOKYIO 3HAYMMOCTb HELJOCTOBEPHbIX 3aBEPEHMIA. [1p1 3TOM MOAENN B3biCKaHNS YOLITKOB, HANPUMEp, No
[eNCTBYIOLLEEMY POCCUIACKOMY 3aKOHOAATENbCTBY OYAYT pasnuyHble'®: No3nTBHAsS MOAENb NPW PACTOPXEHUM LOrOBOPa,
1 HeratveHas — npu 3 deKTMBHOM ocnapuBaHmnn caenku. MonobHoe oTcTynneHne ot 6a30BOr0 NPUHLMNA NPEACTaBNSET-
€S He BNosiHe 060CHOBAHHLIM.

B CLUA cyabl AOBOABHO HYacTO MPUCYXAAIOT YObITKM, PACCUYMTAHHbIE B pamkax MO3WTUBHOW MOLEAW, B CUTyauMsX
[OENUKTHOW OTBETCTBEHHOCTY 3@ HEOCTOBEPHbIE 3aBepeHus. Tak, ecnv NPOAAaBeL, AenaeT HEAOCTOBEPHOE 3aBepeHe
(representation) 0 kauecTBax OMa, MOKynaTeflb MOXET B3bICKATh YObITKM B TAKOM pasmepe, YTOObl 0ka3aTbCsa B NO3ULMM,
Kak ecnin Obl 3aBepeHne COOTBETCTBOBAO AENCTBUTENBHOCTM S,

C Opyroi cTopoHsbl, kak noka3sbiBaeT cyaebHas npaktika CLLA, npoTMBonocTaBneHme No3MTUBHOIO 1 HEeraTMBHOIO UH-
Tepeca He Bcerga yMecTHO. Kak npasuno, B CUTyaLLmnsX, KOraa B3bICKMBAETCS HeraTMBHLIA MHTEPEC, NO3UTUBHBIN NPOCTO He

10 Scanlon T. M. Promises and Contracts. Cambridge. 2000.
""" ponz [ix. Teopus cripaBeanmeocTi. Hoocubnpek: uaa-so HIY, 1995.
12" 0 HekoTOPbIX BOMPOCAX NPUMEHEHIIS OBLLIX NONOXeHMIt IpaxaaHckoro koaekca Poccuiickoit DefepaLii 0 3akmio4eHIN 1 TONKoBa-
HUM goroeopa : nocT. MneHyma BepxosHoro Cyaa P® ot 25.12.2018 N2 49. loctyn u3 CMNC «KoHcynbTantlnoc». M. 34-37.
Hanpumep, Midwest Home Distributor, Inc v Domco Industries Ltd, 585 NW2d 735, 738-742 (lowa 1998).
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paccunTaThb, XOTS ¥ 9TO NpaBusIo paboTaeT He Bceraa'. Bmecte ¢ Tem 310 cnpaBeiiMBo Ois MHOMVX ClydaeB 3CTONmnens.
3ayacTyto yObITKM N0 HEraTVBHON MOZENV NPUCYXXAAIOTCA B CUTyaLMK, KOraa UX HEBO3MOXHO pacCcHunTaTh Nno No3UTUBHOW
moaenu. dakT Hanuumsa NMbo OTCYTCTBMS A0roBOPa PELAtoLWEero 3Ha4eHnst He MMeeT'®. B 0Te4YeCTBEHHbIX peannsx AaHHbIN
noaxod Mor Obl 6bITb TPUMEHNUM NPU B3bICKaHWK YOLITKOB BCAEACTBNE HEAEWNCTBUTENLHON COENKM B pedynbTate obMaHa
npoaasLa.

Mo3BONNTL B3bICKATb MOKYNATENIO YOBITKX C MO3UTUBHBIM MHTEPECOM BO3MOXHO, JLLb 0TKA3aBLUMCh OT TOXHOW aTpu-
OyLMM — yObITKM C MO3UTUBHBIM MHTEPECOM / HapyLLIEH1e AoroBopa.

Mpwn TakoM B3rnsae nokynaresb MOXET B3biCKaTb B Ka4ecTBe YObITKOB pasHuiLy B PbIHOYHOW LieHe 06bekTa — Hanpu-
Mep, eCAM PbIHOYHAs LieHa 0ObekTa yBenmymnacb ¢ MOMeHTa 3akioyeHns HefencTBUTeNbHOV caenkn. Takoe pelleHne
NpeacTaBnseTcs onpaBAaHHbIM B POCCUIACKMX peanusix, Npy 3TOM abCTPaKTHbINA pacyeT yObITKOB OCHOBBIBAETCS HA PbIHOY-
HOM LieHe, 1 OTCYTCTBUE A0r0BOpa He NPEenaTCTBYET OCYLLECTBAEHNIO JaHHOMO pacyeTa.

Ho nposectu knaccudukaumio 3a «3aHaBeCOM HEBEAEHNS» BECbMa NPOBAEMATUYHO, TakK Kak MPUMEHEHNE MOAENV
pacyeTa yObITKOB 04eHb CUIbHO 3aBUCKT OT PaKTOB Aena.

Mpumepom MoxeT nocnyxutb keiic Hoffman v Red Owl Stores'®. B gaHHOM Aene paccmaTpvBanach cuTyaums, B KO-
TOPOI [OroBOpa Mexy CTOPOHaMu He Bbino, HO BblNo 0HeLaHe 0HOM CTOPOHbI 3aKO4UTL B ByayLlem 10roBop, NPUTOM
BECbMa pacnbiB4aToe, PacCuMThIBas Ha KOTOPOE UCTEL, AencTBOBaN B ylepb cebe'”. McTel, paccynTbiBast Ha 3akioyeHne
B OyayLleM Aoroeopa ppaHyaranHra, coBepLuan Tpatbl, 4T06bl COOTBETCTBOBATL TPEOOBAHNAM NOTEHLMANBHOMO PpaHYaii-
3epa, KOTOPbIV B ONPEAENEHHbIA MOMEHT NMPOCTO 3aKPblf YKa3aHHOE HanpaBneHne OeSTeNbHOCTY.

Cyn B3bickan yObITKM, paCCUMTaHHBIE UCXOAs U3 HEraTUBHOrO MHTEPECca, MOTUBUPYS PeLleHne HapylleHneM OTBEeT-
4MKOM CBOero obeLllaHus, Ha KOTOpoe paccyuTbiBana Apyrasi CTopoHa B yulepb cebe. Momenb HeraTMBHOroO MHTepeca,
peann3oBaHHas Cyl0M, HECKOJBbKO YCeYeHHas!, Tak Kak y4nTbIBAET TONbKO MOHECEHHbIE TPaThl, HO HE YYUTLIBAET YObITKM OT
noTEPU BO3MOXHOCTM 3aKNIOUNTb aHaN0MMYHbIN SOroBop. PaccumtaTb U y4ecTb 3Tv YObITKM JOBOLHO CAOXHO, HO ECAN Bbl
Cyay yaanoch 370 caenatb, pasHuua Mexay NO3UTUBHOM 1 HEraTMBHON MOaeNbio Obina Obl HUBEANPOBAHA.

B nokTpvHe Tak 1 He Obi0 BbIABMHYTO YA0BNETBOPUTENbHOMO 0ObACHEHUS TaKoro peLLeHns cyaa. Bee npennoxeHHbie
TeopUn BeCbMa YA3BMMbI C TOUKM 3PEHNS AOrMaTUKKU. B 4aCTHOCTW, BblABMranach Teopus HapyLeHUst OTBETYMKOM 00LLei
0093aHHOCTM AeNCTBOBATb 10OPOCOBECTHO Ha CTaauy NeperoBopoB. HO CropHbLIM SBASETCS Kak caM Te3UC O CyLLIECTBO-
BaHWM Takol 0693aHHOCTI B CTpaHax o6Lero npaga, Tem 6osee koraa pedb MAeT 0 NpeanpuHumarensx, Tak u dakt Hefo-
6POCOBECTHOCTM CO CTOPOHBI OTBETYMKA B IAHHOM Aene. JennkTHas OTBETCTBEHHOCTb 3@ HEHAMEPEHHbIE HEJOCTOBEPHbIE
3aBEPEHNs Ha CTaauy 3akioHeHnst 4oroBopa — npuenekaTenbHoe 06bACHEHNE, HO NULLL Ha NepBbI B3rnag,. Mpobnema
0OHAPYXMBAETCS B TOM, YTO OOMbLIMHCTBO CYA0B HE NPU3HAIOT AaHHbIA BUA OSANKTA, UCKITIOYEHNUS Xe BO3MOXHbI 1S CUTY-
auuit, Koraa oTBETYMK 0061agaeT cneumanbHbIMIU 3HaHSIMK B ONpeaeneHHo 06nacTi. Teopust KBa3MKOHTPaKkTa U HeOCHO-
BaTefIbHOro 0OO0raLleHns Takke HECOCTOATENbHA, MOTOMY Kak HEOCHOBATe/IbHOro 0O0raLleHNs 1 He BO3HMKO0 ™.

[aHHas kaTeropws en HarnsaaHo AeMOHCTPUPYET HEBO3MOXHOCTb BbiBEeHUs 06LLEro NpaBmna, Ucnosb3ys MoAeb
rMNOTETMYECKOro cornatenus. Mo cyTi, KOHTpakTyanmcTckas MeToAon0rna He AaeT peweruns npobaembl Bblbopa npuem-
NEMOV MOOENV BO3MELLEHNS.

Mbl BUOMM, 4TO 06 MOAENM MOryT ObiTb KaK BbIrOOHbI, TAK U HEBBLIFOAHLI 4/ NOCTPaAaBLIel CTOPOHbLI. A MosnHas
1 NpaBwbHas peannsaumns 3T1x Moaenel 3a4acTyio NPUBOAMT HAC K Peay/bTaTtam, KOTOPbIe HE CUITbHO OTANYAIOTCA ApYr OT
npyra. Takoi UTor CTaBWT BOMPOC O PENEBAHTHOCTY Camoii kaTeropvaauuu, npeanoxernHoit ®ynnepom v Mepabio v noa-
XBAYEHHOW MHOTMMM NPaBoONopsaAKaMu.

2.2. BbiGOp Moaenu ¢ No3vumMn oUCTPpUOYTUBHOI N KOPPEKTUPYIOLLLEel cnpaBeasiuBoCTuU

PaccmoTperne moneneii ¢ nosvumii anctTpmubyTBHOM cripaBea/mMBoOCT/. Tak, HEKOTOPbIE aBTOPbI OLEHMBAIOT Cpea-
CTBa NPaBOBOW 3aLLIMTblI B COOTBETCTBUM C UX paCcnpeaennTenbHbIM 3O GEKTOM.

Kak oTMeyanoch paHee, Mepa oXxuaaHus AaeT auLy, He HapyLleBLUEeMY, A0r0BOP, Ty NPUOBLIIb, KOTOPYIO OH NOYy4M Obl
0T cOefKK, a He MPOCTO BOCCTaHaBAMBAET ero NofoxeHue Ao aoroopa. ConoctaBmB AaHHbIl GakT ¢ NOCKIKON, KOTOPOiA
NPUAEPKMBAETCA PAA YHEHbIX, YTO PbIHOYHBIA MEXaHM3M CO34aeT HEPABEHCTBO B pacnpeaeneHunmn bnar, nockonbky 6nara
NMEIOT TEHAEHLMIO A0CTABaTbCS B OCHOBHOM TEM, KTO YK€ M Tak MOMYLLECTBEHEH MK 6OraT, MOXHO NPUIATK K BbIBOAY, YTO
MOJe/b NO3UTUBHOIO MHTEPECA NINLLb YCUAMBAET HEPABEHCTBO B pacrnpeaesneHuy bnar.

T Collins v Old Republic Title Co, 1997 WL 457709 (D. Kan, 1997); Marbucco Corp v Suffolk Construction Co, 165 F3d, 103,104-106 (1st
%Ir 135;?5)%// R. Op. cit. Walser v Toyota Motor Sales, 43 F3d 396 (8th Cir 1994); Hoffman v Red Owl Stores, Inc, 26 Wis 2d 683, 133 NW2d
‘2667 %%ﬁ\?w 2d 267 (Wis. 1965). CTOWUT OTMETUTb, YTO NOAX0A, 0003HAYEHHbIN B JaHHOM Aefe, AaNbHENLEro pacnpoCTPaHEHNs HE NONy-
L#AHIHO,D.DOGHGG cMm.: Whitford W. C. Macaulay S. Hoffman v. Red Owl Stores: The Rest of the Story. 61 Hastings L. J. 801. 2009-2010.
?é 89320;351‘;15;: E. Hoffman v. Red Owl Stores and the Myth of Precontractual Reliance. 2007. URL: https://scholarship.law.columbia.edu/cgi/
viewcontent.cgi?article=1511&context=faculty_scholarship (nata o6patieHus: 19.02.2023).
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ECnn npuHaTh AaHHYI0 TOUKY 3pEHUs, TO MOXET NOKa3aTbCs, Y4TO YObITKM MO MOAENW MO3UTUBHOIO MHTEpEca cnocob-
CTBYIOT TOMY, 4TOObI CUIbHBIE MUPA CEro Noyyanu CBot Npubbiib rapaHTMPOBaHHO Bceraa's.

OpaHako aaHHbIN BIBOA 6a3mpyeTcs Ha A0MNYLEHUM, YTO OTBETYMK — BCeraa 6onee cnabas CTOPOHa, HO 3a4acTyto 3TO
Kak pa3 He Tak, 1 BOOOLLE HEMOHATHO, NoYeMy NOJOOHOE AoNYLLEHNE LOMKHO NOXUTLCS B OCHOBY paccyxaeHuii. Kpome
TOro, TakoW NOAX0A MOXET OTPaXaTbCs Ha LieHe 6nar. Tak, CuibHas CTOPOHA, NOHMMAs!, YTO HE CMOXET PacCYUTLIBATL Ha
yObITKM N0 MOAENN NO3UTUBHOIO MHTEPECA MPY HAPYLLEHW A0rOBOPa, OyAeT 3aknaabiBaTb AaHHbIE PUCKM B LieHY 6nar, 4To
B CBOIO 04epe/ib CUIIbHEE BCEr0 YAApUT N0 HAUMEHEE 3alLMLLIEHHBIM y4acTHMKam o6opoTa®.

Mogenb HeraTtvBHOrO MHTEpeca MeHee Npeackadyemas, U B 3TOM OTHOLLUEHWUW ee PErynsTUBHbIN 3bdEKT ¢ no3nuunii
OMCTPUOYTVBHOM CNPaBeaIMBOCTY Ha 3KOHOMIKY B LIENIOM CKOPEe HeraTuBHbIA, X0Ts 3T0T BbiBOA 1 He 6eccnopeH. OCHOB-
HOE BO3paCTaHue 3HTPOMMUMU NONOXEHMS LOKHUKA UMEET MECTO MPW HANMYUKM yOLITKOB, MPEACTaBASIOLLMX CODO HeraTvB-
Hble 9KCTEPHANMN HEHAANEXaLLEro NCNOSHeHNs. Ho 3Tn yBbITKK, kak cnpaBeanmeo 3ametnnv dynnep u Mepapto, HaxoasaT-
CS1 B TaK Ha3bIBAEMOW CEPOI 30HE, KOrAa pasrpaHnymTb MO3UTUBHBIV U HEraTUBHbIN MHTEPEC NPOOAEMATUYHO.

C npyrov CTOPOHbI, B MOAENM NO3UTUBHOIO MHTEPECA SHTPOMMS BO3PACTAET MPU PACHETE YNyLLEHHOW BbIrobl, KOTO-
pasi 3a4aCTyto NOMHOCTHIO COOTBETCTBYET YObITKAM OT YNYLLEHHOK BO3MOXHOCTY 3aKNI04YNTh aHanor4HbIA OroBOp B Uae-
anbHON HeraTMBHOM MOLENN BO3MELLEHNS.

AHanu3 paccmaTtprBaeMbix MOAENEN C NO3nLMK 0BLLLECTBEHHOrO OCYXXAEHUS TOO UM MHOMO NOBEAEHUS XOTb CKOJb-
KO-HMOYAb 3HA4YMMbIX BEIBOAOB HaM He AACT, MOCKOJbKY 3aBeAOMO HEBO3MOXHO OMPEAEUTL, kakas Modens 6yaeTt Hau-
6onee o6peMeHnTENbHA AN HEUCMPABHOIO A0MKHMKA. O4YEBMAHO SKCNPECCUBHBI, HAMPUMED, LTPadHas HeycTovka 1im
MOZE/b CBEPXKOMMEHCALMOHHON 3alUuThl B cucTeme, npeaniaraemoint A. I'. KapanetoBbim?',

IKCNPECCMBHAS 3HAYUMOCTb MW STUHECKUIA MECCELX, KaK HEraTUBHOW, Tak 1 MO3UTUBHOW MOAENN B3bICKAHWS YObIT-
KOB, HE CTONb O4EBWAEH, IKCMPECCUBHOCTbIO 061aaano 66l NPaBMao, COrNacHo KOTOPOMY CTOPOHA, HE HapyLuasLwas Ao-
roBOp, NOJy4aeT BO3MOXHOCTb BbIOOPa MOAENV BO3MELLEHUA?,

Takum 06pa3om, ¢ No3nummn ancTprubyTMBHOrO 3G dekTa H 0aHa U3 Mogeneit He 0bnagaet 6eCCnopHbIM NPerMYyLLE-
CTBOM.

PaccmoTpeHne ¢ no3uumii KOPPekTUPYIoLLe crpaBeanBocTy. KnoyeBon Npeanochikom B pacCyXOAEHUSX ABNAETCS
TO, Kak Mbl OTHOCVMCS K NpaBy TpeboBaHus U3 0653aTeNnbCTBa. B 3KOHOMMKE, OCHOBAHHOW Ha KpeuTe, a 3Ha4nT — Ha Ao-
BEPVU, NPaBO TPEHOBaHUS MPUOBPETAET CAMOCTOATENBHYIO UMYLLLECTBEHHYIO LLIEHHOCTb, CTAHOBUTCS TpaHchepabenbHbIM
1 BXOOMT B COCTaB akTMBOB ero obnagartens.

CerofHs 04eBMAHO, YTO peasbHbI XO3SMCTBEHHbI 000POT NpeacTaBaseT cobor no 6onbluer YacTu 060pOT Npas
TpeboBaHwus, a He BeLei. [1osToMy, HapyLlas npasa TPeO0BaHUS, Mbl MOKYLLAEMCS HA HAIMYECTBYIOLLMIA aKTUB MOCTPaAaB-
LUEN CTOPOHBI, @ 3HAYMUT, B3bICKMBAS YObITKM, AOMKHbI BEPHYTb HE TO, YEro HMKOrAa He Oblno y MOCTpazaBLLIEro, a Hanpo-
TUB — BOCCTAHOBUTb €r0 UMYLLECTBEHHYIO Chepy.

B kakux cuTyaupmsax paccmatpmBaemMble MOLENM BO3MELLEHNS MOTYT KOHKYPUPOBAaTh. 3a UCKIIOYEHWNEM, BEPOSITHO, HE-
KX MaprHanbHbIX CUTyaumii, Bce NOA0OHbIE CUTYaLMM MOXHO Pa3faenuTb Ha iBe rpynnbl. Mepsas rpynna — 370 cueHapum
MPEBbILLEHNS PACXOA0B KpeamTopa Ha COOCTBEHHOE MCNONHEHWE HAA, A0Ka3aHHbIM NO3UTUBHLIM UHTEPECOM, BTOpas —
HeraTMBHbIE 3KCTEPHANUM HEHAAIEXALLErO UCNOMHEHNS, MOBAEKLIVE BPEA, NPEBLILLAIOLLMIA 3apaHee OnpeaeneHHbIA no-
3UTUBHBIN NHTEPEC.

Ecnwn, aHannavpys aaHHble cueHapuu, Mbl abeTparupyemcs oT Mofenei, npeanoxerHolx J1. @ynnepom n'Y. Mepabto,
1 MOCMOTPUM Ha CUTYaUMIO Tak, Kak NpeaioXuam Bbille. MIMyLecTBEHHOE NpaBo TpeboBaHUs — HaNMYECTBYIOLMIA akTuB
KpeamuTopa, UMetoLLIMi CTOMMOCTHYIO OLEHKY. JTloBoe ymaneHne AaHHOro akTnea BNeYeT Heo6XoANMMOCTb NMOMHON KOMMEH-
cauum yTpayeHHOM LEHHOCTM akTuBa.

Mpu TakoM B3rNsAe, paccMaTpuBas CLEeHapuy NePBOV FPyNMbl, Mbl yXXe 3a4aeMCS BOMPOCOM He O MPUMEHUMOW MO-
[leNV BO3MELLEHNS, a 0 cnocobe onpefieneHns CTOMMOCTU HapYLLIEHHOMO Npasa TpebosaHus. Takvx cnoco60B MOXET ObiTh
HECKO/bKO. MepBbIi — Halla HeraTMBHas MOLENb, TO eCTb PACXOAbl HA UCMONHEHWE, HO B STOI CUTyaLmM YOLITKY, 3aLy-
LwaoLme 0oBepre, SBASIOTCS CBOEro poaa alter ego yObITKOB, PACCHUTaHHbBIX 13 MO3UTMBHOM MOAENV, pacxodbl Ha cob-
CTBEHHOE MUCMONMHEHNE — 3TO MUHMMYM W3 TOTO, YTO CTOPOHA PacCHUTLIBAET NONYy4YMThb. BTOpoi cnocob — Moaenb noau-
TuBHas. TpeTuii cnocob pacyeTa youITKOB — HE3aBMCMMAas PbIHOYHAS OLeHKa npaea TpeboBaHwus (B OOMbLUMHCTBE CNy4aeB
3TOT cnocob ByAEeT NPUBOAMTL K pedynbTaTtam pacyeTa no NO3UTUBHOWM MOAENW, HO HE BCEraa, Hanpumep, eCAn AOMKHUK
B Npef6aHKPOTHOM COCTOSIHUM 1 NPaBo TPeBOBaHUS K HEMY Ha PbIHKE HUYErO HE CTOUT).

Mpy Takom B3rnsae Ha npobnaemy BbIBOP MOAENN ONPEAENEHNS CTOUMOCTHON OLEHKM HApYLLIEHHOMO NpaBa 3aBucuT
OT OUEHKM PaKTOB 1 HE MOXET OnpefenaTbcs abCcTpakTHO. VIHTEpeceH BOMPOC, MOXET I NPaBonopsAoK AOMYCTUTb Bbl-

19 pettit M. Jr. Private Advantage and Public Power: Reexamining the Expectation and Reliance Interestin Contract Damages. Hastings L J
P. 1987. No. 38 (“More often than not, it is the stronger actors in our society who seek to employ state power to enforce this privately
negotiated extra advantage-in other words, the profits protected by expectation damages”).
2 Kennedy D. Distributive and Paternalistic Motives in Contract and Tort Law, with Special Reference to Compulsory Terms and Unequal
Bargaining Power. Maryland Law Review, 1982. No. 41. P. 563, 609.

Kapanetos A. I". SkoHoMunyeckuii aHanma npaea. M.: Ctatyt, 2016. C. 317-329.
22 Craswell R. Op. cit.
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60op HeraTMBHOM MOAENN AN IMLA, HE HAPYLWIMBLLIErO AOrOBOP, KOrAa PacXodpbl HA UCMOMHEHME MPEBLILLAIOT NO3UTUBHBIN
nutepec. ®ynnep v Mepapto 0TBEYAIOT OTPULIATENIbHO Ha 3TOT BOMPOC.

Ho oTBeT aTOT He KaxeTca 04eBnaHbIM. Hanpumep, ecnn noapsayvk B3sncs NpoBecty paboTsl, HO B MPOLLECCE LiEHbI
Ha maTepvansl naMeHunneb. Noapsaumnk He NocTaBun BONPoc 06 M3MEHEHWUM AOroBOPa, UCMOMHSAN CBOM 00s13aTeNbCTBa
Hagnexalumm o6pa3om, Toraa kak 3aka34nk CBOW UCNOMHATL He CTan. B gaHHOM cnydae MOAEsb HEraTMBHOMO MHTEPECa,
WAN Jaxe CMeLlaHHas MOAeNb (Pacxodbl Ha UCMNOMHEHME W yNyLEHHas BbIroda), He BbirnaamT abCypaHo U, NO KpanHewn
Mepe, O0MKHA 00CyXaaTbCs.

Bo BTOpPOI rpynne BO3MOXHbIX CLIEHAPUEB Y HAC BO3HMKAIOT pasHble 0ObeKThl MOCAraTenbCTBa: ¢ OAHOV CTOPOHHI,
ymansieTcs npaBo TpeboBaHMs kak MMYLLLECTBEHHbIN akTyB, C APYroil — caMo HeHaaiexatllee UCMOAHEHNE (M Hencnos-
HEeHMe) NPUYMHSAET UMYLLLECTBEHHbIV BPEA Yepes NOBPEXAEHNE NHbIX aKTUBOB KpeamTopa. To eCTb ecnn 60NbHOE XMBOTHOE
nonagaeT B 340POBOE CTaA0 W BCE CTa0 MMOHET, TO Mbl UMEEM, BO-NEPBbLIX, HAPYLLEHHOE UMYLLIECTBEHHOE NPaB0O CTOPOHbI
no J0roBOPY, M 3TO HapyLIEHWE AOMKHO ObiTb KOMNEHCUPOBAHO, BO-BTOPbLIX, HEHAANEXALLEE NCMOSHEHNE CTAHOBUTCS WH-
CTPYMEHTOM NPUYNHEHNS BpEaa.

Moao6HbI Noaxod No3BoAsSET NPUOAN3UTLCS U K 0O0CHOBAHMIO NMO3UTUBHOMO MHTEPECa B Cly4ae NpuaHaHus CAenkiu
HenencTBUTENbHOI N0 MOTUBY 3aK/Il0YEHHOCTM B pe3ynbTaTe obMaHa. MiaHadanbHO y Kpeautopa BO3HMKAEeT NOSHOLEHHOe
MMYLECTBEHHOE NPaBO, KOTOPOE BMOCAEACTBM aHHYNIMPYET Cya, (MyCTb M PETPOAKTUBHO), HO HE MO NMPUYMHE, 4TO Npasa
He CyL,eCTBOBAasO, a MOTOMY, H4TO eMY HUKOMAA He CYyXAEHO Peann3oBaTthCsl. [1paBo TEXHUHECKN YHUYTOXAET CyA, HO Npu-
YmHa KpoeTcs B 0OMaHe oTBeTHMKa. Bo3noxeHne Ha 0TBETYMKA BOSMELLEHNS YOLITKOB MO MOAENM MO3UTUBHOIO MHTEPECA
KaxeTcst IOrMYHbIM. B mpoTMBHOM criydae ToT, el 0OMaH MMes CyLLIECTBEHHOE 3HaYeHMe, MOXET 0Ka3aTbCs B NMONOXEHNUM
NYYLLIEM, HEXENW NNL0, Ybe HAPYLLEHWE, HANPUMEP HEMOMHOE PaCKPbITME MHbOPMaLMK O NPeaMETE AOrOBOPA, MMENO HE
CTONb COKPYLWIMTEBbHOE 3HaYeHVe A AoroBopa.

3T0 MWL 0AHO M3 BO3MOXHBIX 0ObSACHEHWIA. BaXHO NOHMMATb, YTO apceHan noTeHumanbHO BO3MOXHbBIX CNOcoHoB
3alUMTLI HE PACKPbLIBAET M MCHEPTbIBAIOLLIMM 00Pa30M He ONUCLIBAET HY MPUPOAY 3aLUMLLAEMOro Npaga, HY 3allyLLIaEMbI
nHTepec®. Mogenwu, npeanoxexxsie J1. @ynnepom n'Y. Mepapto, — 910 Moaenv cnocoboB 3alimuTtel. OHK Jal0T OTBET Ha BO-
npOC: Kak 3almiath? Ho He 0TBEYAIOT Ha BOMPOC: YTO Mbl 3aLlmiLiaem?

To ecTb Npr3HaBas NPUMEHMMOCTb TOFO WAV MHOTO CPeACTBA 3aLLMTbl, Mbl HE CTaBUM TOUKY B 0O0CHOBAHMM CaMoro 3a-
LMLLAEMOrO MHTEPeCa. ITO, CKOpee, Hayano nytn, 4em GuHanbHbIn akkopd. OamH 13 BOSMOXHbIX BapMaHTOB OTBETA Ha BO-
MPOC O TOM, YTO Xe 3aLUMLLAET NPaBONOPSAA0K, CAHKLMOHMPYS B3biCKaHMe YObITKOB 3a HapyLLEHNe J0roBopa, — 3T0 03BY4eH-
Has BbILLIE MAEst O TOM, YTO NPaBOMNOPSAAOK 3aLLMLLAET MMYLLIECTBEHHOE NPAaBO Kak HANMYECTBYIOLLMIA akTVB NpaBoobnafartens.

3. UcTopuueckuin KOHTEKCT GOPMMPOBAHUSA MOAENIM NO3UTUBHOIO MHTEpeca
B3bICKaHUS YObITKOB NPU PacTOPXXEHUU HapYLLUEHHOro A0roBopa

Llenb HacTosLLero pasaena UccnefoBaHna — nNpocneanTb reHesunc NHCTUTYTA O0roBopa, rNoHATb, B Kakon MOMEHT
npaBonopaaoK NO3BOINI B3bICKNBATL y6bITKI/I 3a HapyuwleHne orosopa no MoAaenn no3nTnBHOTO NHTepeca, C Kakumu ncto-
pUYEeCKMMK BEXaMU PA3BUTUA STOT NOBOPOT Obl1 CBA3aH, U a[anTpoBaTh JaHHbIE BbIBOAbI K PA3PELLEHNIO CMOPHbIX CUTYya-
LA, B YACTHOCTM MPOMEXYTOYHbBIX OCTAHOBOK M3 Ha4YasIbHOW CTaHLMMW «OENNKT» B KOHEYHYIO CTAHUMIO «40r0BOP>.

3.1. F'eHe3uc NPOCTOro A0roeopa B npaBe AHrMuN

NHCTUTYT HepOpMasbHOro LOroBopa no aHrnMCKoMy Npasy 3BOMIOLMOHMPOBAS 13 COOTBETCTBYIOLLENO UCKa «O NpU-
HATOM Ha cebsi» (action of assumpsit), KOTOPHI B CBOIO 04epeb NOy4n pasBUTUE U3 ENMKTHOMO UCKa «O NpaBOHapy-
WweHumn» (action on trespass)?. lMponsowna gaHHas TpaHcHopMaLms B TOT MOMEHT, KOrAa Xu3Hb 0OHapyxmna cutyauuu,
NP KOTOPbIX HapyLeHHbIe NpaBa, 04EBULHO, HYXAANIUCH B 3aLUmMTe, TOr4a Kak AEUKTHBIA UCK B er0 UCKOHHOM BUAE He
0XBaTbIBa/ CUTYyaLMIO HAPYLWEHUS NPaB, UCK «O A0Are» TakKe He MOT ObITb 3asAB/IEH, Tak kak MPUMEHSCA Ans cyrybo aeHex-
HbIX TPEBOBAHWI, @ UCK «M3 AOrOBOPA 3a MeYaTblo» HE MOT OblTb MPUMEHEH BBUOY OTCYTCTBMS TakKOBOTO.

0. B. Xonmc (0. W. Holmes, Jr.) npuBOAUT TakoW NpUMEP yka3aHHOM Bbille cutyaumum. Ky3Hew, nopaHun nowap, koraa
noakoBbiBan ee. Mpu 3TOM cutyaumsa He nonagana nog GopmMyny AEMKTHOrO UCka O HapylweHu BnafeHus, NoToMy kak
nowafb B MOMEHT NpaBOHapYLIEHNs HE HAaX0AMNaChk BO BNafleHWn COBCTBEHHMKA. BMeCTe C TeM O4eBMAHO, YTO B 1AHHOM
CUTyaUMn HEBaXHO, Aepxan N1 cO6CTBEHHUK Nolab B y3ae MMb0 0CTaBWN ee C Ky3HELLOM, U B TOM, U B APYrOM Ciyyae
COBCTBEHHMK HYXaCA B MPaBOBOW 3aLLMTE.

Bo BTopoit nonosuHe Xl B. npu Sayapae | 6b110 paspeLieHo NPUMEHSTb UCKX O MPaBOHAPYLLEHWM NO aHaNoMm K Cu-
TyaumsaMm, KoTopble GOpManbHO He nognafany nog GopMyny AaHHOMO 1CKa, a Mo CYLLECTBY — K 3alLuTe npas CTOPOHLI
no HepopmasbHOMY A0roBopy?. Mo3aHee ykadaHHbI UCK NPUOBPEN CamMOCTONTENbHYIO GOPMY — UCK «O MPUHSTOM Ha
cebs» (action of assumpsit). MprUMepoM NPUMEHEHUS LAHHOTO MCKa MOTYT ObITb CNEAYIOLLIME CUTYALMK: NAaPOMLLVK B3SICS

2 Calabresi G., Melamed A. D. Property Rules, Liability Rules, and Inalienability: One View of the Cathedral. Harvard Law Review. 1972.
Vol. 85. P. 1089-1128.

24 Furmston, Cheshire, Fifoot and Furmston’s Law of Contract / Historical Introduction. Oxford, 2012. P. 5.

% Holmes O. W. The Common Law. University of Toronto Law School. Typographical Society, 2011. P. 243-245.
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NepPEBE3TU NoLLalb, HO MAPOM NEPEBEPHYNCS 1 noLwaab nornéna®, Bpay B3ancs Ne4nTb nowWab, HO AENCTBOBAS, O4EBUI-
HO, HeBpeXxHO, B peaysbTaTe 4ero soLanb nornona.

CronT 0TMETUTb, 4TO NpUMePHO ¢ 1400 r. HpakTopOoM, CAEPKMBAIOLLMM Pa3BuThe Cchepbl AENCTBUS MCKa O MPUHATOM Ha
ce09, a 3HaYUT, ¥ UHCTUTYTa HEPOPMANBHOrO LOr0BOPA, ABASNIOCH NPABUI0 06 OTCYTCTBUM OTBETCTBEHHOCTM 32 6E3Ae/CTBIE
B CNyyae NpuHATUA Ha ceds oos3aTtenbcta. OTBETCTBEHHOCTb HACTyNana nLb 3a HenpasoMepHoe aeictene®®. OgHako ¢ Te-
YEHMEM BPEMEHU UCKITIOHEHUS CTAIN HACTONIbKO MHOMOUYMCAEHHBIMM, 4TO MO3BOAMAN NepedOPMynMpoBaTh 06LLEE MPABUIO HA
NpSIMO NPOTUBOMNONOXHOE. MPOn30LLNo 3T0, N0 MHeHWO A. B. B. Cumncona (A. W. B. Simpson), B 1530 r.2° OkoH4aTENbHO Xe
naes 0683aTenbHOCTU NPOCTOro KOHCEHCYalbHOro AoroBopa 6bina 3akpennena 8 aene Pickering v Thoroughgood® g 1532 1.3

[lns noHvMaHus reHesuca MHCTUTYTa HedopManbHOro A0roBopa HeobxoanMo pa3obpaTbCs B 3HAYEHUM TepMUHa
assumpsit. Cam TEpMUH, Kak 1 ero GpaHLy3CKuil SKBUBANEHT eMPris, MMEET CXOLHOE 3HaYEHMe C NaTUHCKUM manucepit,
0TKyAa NPOUCXOAMUT M pUMCcKas MaHumnaums. BykBanbHO AaHHbIA TEPMUH NEPEBOANTCS Kak «B35ITb B PyKW». M xoTa BNocnen-
CTBMM assumpsit nprobpen Ha NpakTuke GurypanbHoe 3Ha4YEHNE B CMbICTE NPUHATUS Ha Ce0s 0053aTeNbCTBA UM OTBET-
CTBEHHOCTM, B NPAKTUKE aHMNACKMX CY0B BCTPEYAETCA YNOMUHAHME assumpsit B ero 6ykBasbHOM 3Ha4eHUn. B naHHOM
Cny4yae OTBETCTBEHHOCTb BO3HMKAET C MOMEHTA NOYYEHNS KOHTPONS Haf, BeLLbio (Hanpumep, Coggs v Bernard (1703)). He
noJy4vB CBOEr0 Pas3BuTUS B JOrOBOPHOM MpaBe, AaHHbIN NOAXO[ YKOPEHWNCS B AENVKTHOM npase. Hanpumep, oTnpasns-
Cb C YYXMMM AETbMU Ha NPOrYAKY, 1 TEM CaMblM NPUHMMAI0 OTBETCTBEHHOCTb 3a VX 6€30MaCHOCTb ¥ NPKU HE0BXOAUMOCTH
[IOMXHA NPEANPUHATL MaKCUMYM YCUIUIA NS UX cnaceHns®,

A. B. B. CMMNCOH, aHanu3npys CMbIC YKa3aHHOrO TEPMUHA, MPUXOANT K BBIBOAY O €r0 HETOXAECTBEHHOCTY CornaLle-
HUWIO CTOPOH, TaK Kak CPEeIHEBEKOBbIE OPUCTbI 4151 0003HAYEHNS COrNaLLEeHNst CTOPOH MCMOb30BaNN BNOMHE ONPEAENEHHYI0
1 HEABYCMBICNIEHHYIO TEPMUHOOMMIO: CONVENcio, covenaunt. ASsumpsit xe MCNoAb30BaN0Ch B CNEAYIOLWMX KOHTEKCTAX.

Bo-nepsbix, B NpeleaeHTax, HadmHas ¢ XV B., assumpsit MCNonb30Bascs B CAyyasix, Koraa MU0 NPUHUMAN0 OTBETCTBEH-
HOCTb 3@ HacCTynaeHne cobbITMS, B TOM YMCAE 32 YYX0€e UCMONHEHNE, a TAakKe U 3a CBOE VCMONHEHME, BHE 3aBUCKYMOCTM OT
CBOEIA BUHbI 1 BOSMOXHOCTM BAMSITL Ha haKT HACTYNNEHWs yka3aHHOro coObIT1s®S, BO-BTOPBIX, MOXHO HalTV ynomMuHaHus 06
assumpsit, Koraa OTBETYMK CTAHOBWUICS OTBETCTBEHHBLIM 332 CBOM COOCTBEHHbBIE AECTBUSA BCAEACTBUE AAHHOIO 06ELLaHNs, HO
OTBETCTBEHHOCTb HE OblNia NPW 3TOM CTOMb CTPOrOM, Kak B NEPBOM Clly4ae, TO eCTb GAKTOP BUHbI UMEN 3Ha4eHne3*. XapakTep-
HbIM NPYMEPOM B JAHHOM CJly4ae MOXET NOCYXMTb paHee ynomsHyToe feno The Marshal’s Case (Waldon v Marshall (1370))%.

XoTa 1 Henb3s 6e3ycnoBHO yTBepPXaaTb, YTO MOEs cornalieHns BooobLLe YyXaa aHrmMickomy npasy®®, BMecTe ¢ Tem
CTOWT OTMETUTb, YTO MAES COrnalleHnsl, CoeAIMHEHNs BOAM CTOPOH B €AMHOM akTe MCTOPUYECKM HE XapakTepHa ANs aHr nii-
CKOro AOroBOPHOrO Npasa.

% BuktonvTownsend (1348). aHHbli npeueneHT 6onee nssecteH kak The Case of the Humber Ferryman. CToUT 0TMETUTb, YTO B AAHHOM

[lene elle He apTVKyampyloTcs uaen oba3atensctea, 0653aHHOCTH, cornallenus, obellanms. Ecnv nepeBoamTs TEKCT AOCNOBHO, TO Peyb
MAET O TOM, YTO «MEepeBO34MK NPUHAN KOObINY Ans 6630MacHOM NEPEBO3KM», HO HUKAK HE «MepeBO34MK NPUHAN 0653aTeNbCTBO NEpEeBe3TH
Kobbiny» (cm.: Simpson A. W. B. A History of the Common Law of Contract: The Rise of the Action of Assumpsit. Oxford, 1996. P. 211).
27 Waldonv Marshall (1370). B 3ToM Xe fiene yxe Nof4epku1BaeTcs naes 0693aTenbCTBa, HEBLINONHEHWs 06s13aHHOCTH (CM.: Holmes O. W.
Op. cit. P. 243-245; Simpson A. W. B. Op. cit. P. 211).
28 [laHHOe NpaBMMO HAMOMWUHAET NPABUIO PYMCKOFO MPaBa: KPUTEPUIt OTBETCTBEHHOCTY MO 06sI3aTenbCTBaM dare — factum debitoris
éﬂ,Oﬂ)KHVIK 0TBe4aeT 3a COOCTBEHHbIE AENCTBMA, HO He OTBeYaeT 3a ynyleHus). Cwm.: Joxaes [1. B. Yka3. cou. C. 448.

9 Simpson A. W. B. Op. cit. P. 249-250.
Spelman J. The Reports of Sir John Spelman. Selden Society, 1977.
Furmston, Cheshire, Fifoot and Furmston’s Law of Contract. P. 5.
32 Simpson A. W. B. Op. cit. P. 216-218.
MIMEHHO B 3TOM CMbicnie B XV B. MOHSATME aSSUMPSit CNONb30BaNOCh A5 0603HAYEHMA BO3NOXEHNS 00S3aHHOCTM NOCPEACTBOM GOp-
MasbHOro AOroBopa ynnatuTh Wwrpad B cny4ae HEUCNOAHEHNS 06513aHHOCTW TPETBYM SIMLIOM, NPV STOM OTBETCTBEHHOCTb HOCWNA CTPOr Ui
xapaktep, GakTop BMHbI B paCYeT He NpuHnMancs. ng HeopmManbHOro JOroBopa 0CO3HaHWEe BO3MOXHOCTY TakO KOHCTPYKLMM MPULLIO
nosaHee. B yactHocTw, C. ByabinmH AaHHbIA MOMEHT oToxaecTnsieT ¢ aenom Stuart v Wilkins (1778) 1 Doug. 18 co cebinkoii Ha Street T. A.
(Street T. A. The Theory and Principles of Tort Law. 1999 [reprinted 1900 edition]. P. 389). Cm.: ByasimmH C. J1. JeankT nnv Hapywexune fo-
roBopa? 3aBepeHus 1 rapaHTum B Poccun 1 3a pybexom. BecTHMK akoHoMMyeckoro npasocyamst Poccuiickoin depepaumm, 2016. N2 3.
C.96-133; N2 4. C. 52-111. A. CMNCOH CYMTaET, 4TO 3aKPENNEeHNe HEBO3MOXHOCTM MCMOJIHEHMS B CBA3M C BMELLIATENLCTBOM cun bora
npousowso B aene Laughter’s Case (1594), npu 3ToM yXe B JaHHOM Keiice NpoBoanTCs AnddepeHLUmaums ykazaHHo NO3nUMK U CCbIKM
OTBETHMKA HA OTCYTCTBME BUHbI, KOTOPAs He ABAANACh N3BMHUTENBHOM (CM.: Simpson A. W. B. Op. cit. P. 526).

B 37001 cBA3M cTOMT ynomsHyTk the action for deceit (Mck M3 06MaHa), 3BoIOLMS KOTOPOro NPOMCXoamuna napaniefnbHo assumpsit Tak-
Xe 13 AeNVKTHOro ucka (action on trespass). O6nactb NPUMEHEHUS B OCHOBHOM Kacanacb HEALO0CTOBEPHLIX 3aBEPEHMIA O KAYECTBE, a Takke
WHBIX YTBEPXAEHWIA, ABASBLUMXCS CTUMYNOM A5 BCTYNAEHNS B JOFOBOP W BNOCNEACTBUM 0Ka3aBLLUKXCS NOXHBIMU, Kak pe3ynbTaTt obmMaHa
KoHTpareHTa. MickoBasa dopma kpuctanamaosanack Garrok v Heytesbery (1387) n Bo MHOrom npegonpegenvna passutve MHCTUTYTA 3a-
BEPEHWUI U rapaHTui.

35" Simpson A. W. B. Op. cit. P. 216-217.

Tak B nene 1550 r. Reniger v Fogossa (1550) Plo 1, 17 conepxuTca cneayiollee paccyxaeHune o npupoae aorosopa; “Aggreamentum
is a word compounded of two words, viz of aggregatio and mentium, so that aggreamentum est aggregatio mentium in re aliqua facta vel
facienda. And so by the contraction of two words, and by the short pronunciation of them they are made one word, viz aggreamentum, which
is no other than a union, collection, copulation, and conjunction of two or more minds in anything done or to be done”. 4to npeacraBnseT co-
6011 BbIpaxeHvie OCHOBHOW 1AeW BONEBOW TEOPUH (AOrOBOP BbIpaxaeTCst B COrNalleHnu, TO eCTb B COEAMHEHUM BOMb), BBIPAKEHHOW MexXay
TEM 3a40Nr0 L0 PeLenuun aHranMnckmM NpaBoM eCTECTBEHHO-MPABOBbIX KOHUeNuwmii (cm.: Swain W. The Law of Contract, 1670-1870.
Cambridge, 2015. P. 181).
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Takmm 06pa3oM, UCTOPUYECKM KIIOYEBBIM MOHATAEM A9 NPOCTOr0 AOrOBOPA SBASAOCH 00eLLaHne, HEBLIMOHEHNE
KOTOPOrO MPUYUHINO0 UMYLLECTBEHHBIN BPES ML, PACCUYMTLIBABLLEMY HA Er0 UCMOSIHEHNE.

To ecTb B CaMblX paHHUX Kelcax, Koraa cyn, BCTaBas Ha 3awmTy NpocToro obelaHus, haktop A40BEPVS peumnmeHTa
VHAYLWPOBAN Takyto 3aLuTy. Mpm 3TOM yObITKM B AaHHBIX KEACAaX B3bICKMBANNCH 3HAYANIbHO MO MOAENW HEraTUBHOIO UHTE-
peca, MOAeNb MO3UTUBHOIO MHTEPeca Havana NpobreaTb cebe AOPOry NOCTENEHHO, MapannensbHo C NPU3HaHMEM NPaBo-
nopsAKOM 006583aTeNIbHOCTM MPUHATOrO Ha ceba obeLaHns Yyepes AOKTPUHY BCTPEYHOro NpeaocTaBneHns (consideration).
OAaHo 13 NepBbix CynebHbIX AeN, B KOTOPOM CyA, Npucyaun ybuITki No MoAeny No3nTuBHOro nHTepeca Shepton v Dogge®.
OTBETYMK NOOBGELLAN UCTLY NPOAATh 3eMENbHbIV y4acTok 3a 110 dyHTOB, HO NpoAan ero TpeTbeMy nuLy. B ntore cyp, B3bl-
ckan yobiTkm B pasmepe 20 GyHTOB. JaHHbI paamep yObITKOB MMEET eAMHCTBEHHOE pa3yMHOe 0ObsICHEHNE — Cy/, B3bICKas
abcTpakTHble YObITKM, COCTaBASIOLLME Pa3HMLY B PbIHOYHON LeHe, Toraa kak 110 GyHToB b0 Obiny BO3BPALLEHS!, NGO
BOBCE HE BbIMa4yvBanncb. BnocnencTeum Takmx KeicoB CTaHOBMIOCH 60bLie®.

KOHeuHO, BaXHO MOHUMATb, YTO aHIIMIACKOE NPABO B MPUHLMME 1 OCOOEHHO HA PAHHWX 3Tanax Pa3BUTHS HE CKIIOHHO
K 4OrMaTuke, aHrMNCKUM CybsSM HE CBOMCTBEHHO XENaHUe HalTV ANs Kaxa40ro NpaBoBoro GeHoMeHa MoKy B NaHAeKT-
HOM Wwkady. Ho faxe 1 BblaeneHne npasoro GpeHoMeHa TpebyeT M3BECTHON CTeNeHW abCTpakLUMm U CTPEMIEHUS K CUCTE-
maTtmdaumnm, K 4emy aHrnuninckme cyabm B XV-XVII B. He CTpEMUANCH, NO KparHen Mepe ABHO. OHM MWL paspeLlan cnopsbl
OT CAyYas K cnyyalo. NoaToMy BaxHO M3beraTb KaTeropuyHbIX BBIBOAOB, MEXY TEM TPAEKTOPMIO ABUXEHNS NPABOBOI MbIC-
7 Mbl YJI0BUTb MOXEM.

BbiBOAbI

HapyuieHHoe obellaHre npu yCnoBmmn A0BEpUS agpecarta 13 cocTasa, Noapa3yMeBatoLero AeMKTHYI0 OTBETCTBEH-
HOCTb 1 BO3MOXHOCT B3bICKATb YOBITKM MO MOAENN HEraTUBHOIO HTEPECa, B aHIMMUIACKOM NpaBe co BpeMeHeM TpaHCPHop-
MUPOBANOCh B CAMOCTOSTENbHbIA MHCTUTYT — AOFOBOP, NOAPA3yMEBAIOLLMIA B3biCKaHME YObITKOB MO MOAENM MO3UTUBHOMO
nHTEpeca. Npon3oLwno 310 0AHOBPEMEHHO WK, NPABUIbHEE CKa3aTb, NapaNefibHO C NPU3HAHWEM NPaBONOPSAKOM 00s-
3aTeflbHOCTU 10roBOpa Yepes AOKTPVHY BCTPEYHOr0 NpeaocTaBneHns®,

YT06bl OTBETUTH HA BOMPOC, Kaknm 06pa3oM AOKTPMHA BCTPEYHOIr0 NPeA0CTaBIEHNs CBA3aHa C BO3MOXHOCTbIO YA0B-
NETBOPEHMA 1Cka O B3bICKaHUK YObITKOB MO MOAEAN NO3UTUBHOIO MHTEpeca, HeobXxoanMo pa3obpaTtbes B GyHKLMOHaNe
BCTPEYHOro NpeaoCcTaBeHus.

Moka b 3arKCUPYEM, YTO MO3UTUBHBIV MHTEPEC OTHIOAb HE SBASETCA aTPMOYTOM HapyLleHns 00S3aHHOCTH, Npu-
HATOW Ha Ce0s HOOPOBOMLHO, MEXY STVMM 3BEHLAMM ECTb ELLE 3BEHBS B UCTOPUHECKO LIENW COOLITUIA, NPUBEALLIMX B KO-
HEYHOM MTOre K POPMMPOBAHMIO MOAENN NO3UTUBHOMO MHTEPECA.

3.2. JOKTpUHa BCTPEYHOro NpeaocTaBneHus

Consideration nnv BCTpeuHOE NpenocTaBneHe — AOKTPUHA aHMIUIACKOro JOrOBOPHOrO Npasa no Ce AeHb ABASETCS
NPEAMETOM CMOPOB U XapPKMX ANCKYCCUIA.

Ha npeomeT NponcxoxaeHus LOKTPWHbLI BCTPEYHOrO NPEAOCTaBNEHNS CYLLECTBYIOT ABE aHTarOHUCTUYECKNE TOYKM
3pernst. CTOPOHHUKN OAHOW TPaAMLMOHHO acCcoLMMpyioT consideration ¢ ONMCaHHOM BbiLLE Kay30i U NpeanonaratoT, 4To
aHrnmiickve cyabm B XVI B.*° 3aMMCTBOBaNY AaHHyto naeto, MoanduumMpoBas ee coobpasHo npakTuieckum Hyxaam. CTout
OTMETUTb, B Havane XIX B. Takas To4ka 3peHns Oblna AOBOMABHO PACNPOCTPAHEHa CPeaN aHrMINCKUX IOPUCTOB. Tak, crne-
OyIOLIME aHMNIACKME PUCTLI CBA3ann consideration ¢ kay3on: KeHt (Kent), Mayann (Powell), Tannop (Taylor), Y. Ctopwu
(William Story), KomuH (Comyn), MapcoHc (Parsons), Cmut (Smith)*!. BeposiTHO, AaHHble aBTOpbLI BTOPWUIW aBTOPUTET-
Hevwemy B. BnakctoyHy (W. Blackstone), cesazasliemy consideration ¢ UMBUAMCTMHECKON TpaauUmein n 0603HaumBLLIEMY
[aHHbBI MHCTUTYT aHMMACKOrO npasa Kak MOTWB WK NPUYMHY Aorosopa (motive), caenas BMECTe C TEM OrOBOPKY, HTO
consideration ecTb MOTVB 1K NpUyKHa 06MeHa (exchange), noaYepkMBas TEM CambIM, YTO aHMINIACKOE NPaBO OTBEpPraeT
causa donandi kak 0CHOBaHMe 10roBOpa opuaNHecKn 06s3biBaOWEro*.

CooTHeceHMe kayabl 1 consideration He KaxeTcs NpaBuibHbIM W, FaBHOE, LienecoobpasHeiM . Mopanu. CornacHo
[x. Fopanu aHrnuiickas LOKTPMHA 3BOMIOLMOHMPOBana cneaytowym obpa3om. NepBoHayanbHo, ¢ MOMEHTa CTaHOBAe-
HWSt 0OKTPUHBI B XVI B. 1 A0 XIX B., aHMMIACKME Cyabl Aaxe He CTaBuIn 3aaa4n chOpMyInMpoBaTh HEKMIA OBLLMIA KOHLIENT,
BbIBECTU fedbuHnumio. MNepeln cyobsimMu CTosna BNOJSHE NpakTuyeckas 3afada: OrpaHuynTb NPUHYAUTENBHOE UCTIONIHEHNE
obeLannin n3 HedopMabHOro A0roBopa, NPUHYAUTENLHOE UCMOMHEHNE KOTOPbLIX 0OECNEeYnBanoch MCKOM assumpsit,

87 (1442) B & M 390.
% Jbbetson D. J. A Historical Introduction to the Law of Obligations. Oxford, 2001. P. 129.

BnepBble AOKTPMHA BCTPEYHOro npenoctaBneHus Gbina ynomsHyta B Aene Joscelin v Shelton (1557), no Bepcum A. CumncoHa:
Newman v Gylbert (1549), cm.: Simpson A. W. B. Op. cit. P. 318-319.

BnepBble JOKTpUHA BCTPEYHOro npeaocTaBneHus Boina ynomsHyta B aene Newman v Gylbert (1549) no Bepcun A. CumncoHa:
Simpson A. W. B. Op. cit. P. 318-319.

Ccbinkv Ha paboTbl ykasaHHbIX aBTOpPoB cM.: Gordley G. The Philosophical Origins of Modern Contract Doctrine. Oxford: Oxford
University Press, 2001. P. 139.

Blackstone W. Commentaries on the Laws of England. London, 1766. P. 242.
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a He 00bACHUTL NPUYMHY 0693aTenbHOCTU 00eLLaHuiA, Kak B Ciydae C kay3oi. To ecTb consideration sBnsnocek npaktu-
YECKMM VHCTPYMEHTOM, C MOMOLLbIO KOTOPOro CyAbl BCTaBanM Ha 3almTy Tex 06eLlaHunii, KOTopble 3TOro 3acnyxmsany,
TOrAa Kak AOKTPUHA Kaysbl M3HAYaNbHO fBAsSNack B 60nbLUei cTeneHn Gunoco®CknM KOHLENTOM, HEXENW YTUAUTAPHbLIM
NoHsTMeM*, MoNbITKA Xe AaTb OnpefeneHne BCTPEYHOMY NPEAO0CTABNEHIO Bbl NPEANPUHSATHI YHEHBIMW FOPa3a0 No3xe,
B KOHLe XIX — Havane XX B. Ha BOSHE MO3UTUBUCTKO-DOPMaNNCTUYECKNX HACTPOeHMA. OCHOBHas 3ajaya Takux AeduHu-
LM COCTOSNA B TOM, YTOObI MPEATOXEHHASA TEOPUS MaKCUManbHO OOHMMana BCe paHee paspeLLeHHbIE Aena 1 He BCTynana
B NPOTMBOPEYME C UMEIOWMMUCH Noaxohamu, COOPMUPOBAHHBIMU CyLaMU.

Mopnyac B yrofly KOHUENTYanamy cyfbl Gblv roToBbl UISMEHUTL NO3WLMK, CHOPMUPOBAHHBIE NPEALIECTBEHHUKAMY NO
TOW NPUYMHE, Y4TO OHW He YKNaablBaNVCh B paMky naen obmeHa. MprMepom MOXET NOCTYXWTb CUTYaLMs C akTOM pacrnopsi-
XEHUS MMYLLLECTBOM MO CAyYalo 3akniodeHus 6paka (marriage settlements), KOTOPbI B ONpeaeneHHblin MOMEHT nepecTan
noanexarb NPUHYAUTENbHOMY NCMONHEHNIO*,

B noucke Teopetnieckoro 060CHOBaHMS AOKTPUHBI BCTPEYHOrO MPEA0CTaBAEHNS HENb3S 0O0NTN CTOPOHO 1 Knaccu-
yeckyto paborty J1. dynnepa «BctpeyHoe npenoctaBnexne n popma»*. B Hel aBTOP BblABUraeT TEOPWIO, COTIACHO KOTOPOWA
BCTPEYHOE NPEAOCTaB/EHME NTPAET ABOSKYIO POSb: GOPManbHYI0 U GYHKUMOHaNbHYO. Mpy aToM J1. Dynnep BbIAENSET TpK
OCHOBHblE QYHKLMM BCTPEYHOIO NPELOCTaBNeHUS: 00Ka3aTeNbCTBEHHYIO (BCTPEYHOE NPEAOCTaBNeHNe Kak gokasartesb-
CTBO CYLLECTBOBaHWS topuanyeckn 0653bIBaloLLEro AOrOBOPA), NPeaynpexaatoLylo (MoMOoYb CTOPOHAM OCO3HaTb, YTO
BCTYNUAW B OPUAMYECKI 0O53bIBAIOLLMIA AOrOBOP), NPOLEAYPHYIO (MOCPEACTBOM BCTPEYHOrO NpeaocTaBieHns obecneym-
BaeTCs NPOLLECC Nepexoaa CornalleHuns CTOPOH B CTaAMIO PUANYeCcky 06513bIBaIOLLENO A0r0BOpa)*e.

MOXHO 3aKMO4nTb, YTO BCTPEYHOE MPEAOCTABNEHNE UrPAEeT Kak Cyrybo NpoLeaypHY0 POfb, Tak U MaTepUabHyio.
B martepranbHOM nnaHe BCTPeYHOe NpefoCTaBieHne BOMOWAET nae BO3SME3AHOCTH, B NPOLLELYPHOM — ponb GOpMbI
1 ONPEeLeNeHHOCTY OTHOLLEHWIA.

BcTpeyHoe npenocTaBneHme CTosno y BOPOT NPU3HaHWS NpaBonopsiaKOM LEHHOCTW 06eLlaHns kak TakoBoro. MH-
[OMKaTOPOM MPU3HAHWS LEHHOCTM 06ellaHns SBRseTcsa 3awmTa 06eLlaqys no Moaeny No3UTUBHOIO nHTepeca. DyHKUMK
BCTPEYHOrO MPEAOCTABNEHNS BaXHbl AN MOHUMAHKS TOro, CMOCOOEH N COBPEMEHHbIM MPAaBOMOPSAA0K NPEANOXUTb MO
HEKOTOPbLIM QYHKLMAM CYpporaThl, & OT MHbIX BOSMOXHO 1 OTKa3aTbCA.

BbiBOAbI

DYHKUMOHANBHO, €CNM NPOBOAMTL Napanfeb C OTEYECTBEHHBIM MPABONOPSAAKOM, BCTPEYHOE NPEAOCTaBNEHNE pe-
annayeT nael BO3Me3nHOCTM, GOPMbl 4Or0BOPA, CUrHANM3UPYIOWEN O HACTYMIEHUN I0PUONYECKN 00S3bIBAIOLLMX OTHO-
LIEeHWIA, a TaKkke JOCTUXEHWS CTOPOHAMMW B3alMHON ONpeaeneHHOCTM OTHOLLEHWA. BoameaaHocTs, Tpebyemas dopma
1 ONPefeneHHOCTb, COrMacHO Hallew runoTese, U ecTb TOT NOAUTVKO-NPABOBON HAbOP, YTO B MCTOPUYECKOM KOHTEKCTE
OMpaBAbIBAET PA3yMHOCTb OXMAAHWIA KpeamTopa, KOTopas 1 OTKPLIBAET ABEPb A1 peannsaumnm MoLenn No3nTUBHOMO UH-
Tepeca npw B3blCKaHUM yOLITKOB MpY HapyLleHnn oroeopa. OT4acTi 3Ty rMnoTesy NOATBEPXAAET Pa3BepHyBLIAsCS no-
fIEMUKA B @HrN0-aMepPUKaHCKOM ANCKYPCE O BO3MOXHOCTM B3bICKAHWS yOBITKOB MO MOAENM MO3UTUBHOMO UHTEPECA B TEX
CUTyaumsix, KOraa npuMeH1UMa JOKTPUHA 3CTONNeb.

Tam, rae Mbl KOHCTaTUPYEM Pa3yMHOCTb M 060CHOBAHHOCTb OXMAAHWIA KPeaMTopa, Mbl HEM36EXHO BUAYM NOHOLEH-
HOE VMMYLLLEECTBEHHOE NPaBOo TpeboBaHWs, KOTOPOE UMEET CBOKO CTOMMOCTHYIO OLEHKY. HapylweHo npaBo MOXeT ObiTb He
TONbKO CTOPOHOW A0r0BOPA, HO ¥ AEANHKBEHTOM, NPV 3TOM YObITKM 060CHOBAHHO OYAyT MCYMCASTLCS NO MOAEAW NO3UTHIB-
HOMO MHTEpEeCa (HanpuMmep, B3biCKaHUE YObITKOB, MPUYUHEHHBIX HEAOOPOCOBECTHON MHTEPBEHLMEN B YyXMe LOrOBOPHbLIE
oTHoweHus). OObACHEHNE 3TOMY, Kak BUAHO, HE B KNnacCuduKaLm HapyLweHns (OenuKT WA HapyLweHHbI J0roBop), a B
00bekTe nocaratenscTea. Beab npaBo TpeboBaHNS B YCNOBKAX COBPEMEHHOO 060POTA ABNSETCS MOAHOLLEHHBIM aKTUBOM,
BXOASLLMM B MMYLLECTBEHHYIO Maccy obnafatens, a Hukak He GaHTOMHBIM M COMHUTENbHBIM CMOCOBOM NONYYNTb TO, YEM
Thl HUKOrZa He obnagan.

3akJioueHue

B 3ak/04eHre NpMBeeM OCHOBHbIE BbIBOARI.

1. PeanbHblii X039MCTBEHHBI 060POT NpeacTasnseT coboi no 6onblue 4acT 060poT NpaB TpeboBaHNs, a HE BELLEN.
MoaToMy yuiemnss npaea TpeboBaHKs, Mbl NMOKYLIAEMCS Ha HANMYECTBYIOLWMIA aKTUB MOCTPaAABLIE CTOPOHBI, & 3HAYWT,
B3bICKMBas yObITKM NO MOAENM NO3UTUBHOMO UHTEPECA, AOMKHBI BEPHYTL HE TO, YEro HUKoraa He ObiNo y nocTpaaasLue-
ro, a HanNpPOTUB, BOCCTAHOBWTL Er0 UMYLLIECTBEHHOE NpaBo. CneaoBaTenbHO, MOAEesb MO3UTUBHOIO MHTEpEeca He SBASeTcs
aTpnbyTOM MMEHHO [10roBOpa, OHa aTpMbyTUpyeT 3aluTy npasa TpeboBaHus. HapylweHo npaBo MOXET BbiTb HE TOJbKO
CTOPOHOI [10roBOPa, HO W AENNHKBEHTOM, NPY 3TOM YObITKM 060CHOBAHHO BYAYT UCUMCASTLCS NO MOLAENW NO3UTUBHOMO

43 Gordley G. Op. cit. P. 137-138; Dawson J. P., Harvey W. B. Cases on Contracts and Contract Remedies. New York, 1969. P. 166.
44 Smith S. A. Reports on English law. The Enforceability of Promises in European Contract Law. Cambridge, 2001. P. 51.

4 Fuller L. L. Consideration and Form. Columbia Law Review, 1941. Vol. 41. No. 5. P. 799-824.

4 Fuller L. L. Op. cit.
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MHTEpeca (Hanpumep, B3biCKaHue yObITKOB, MPUYMHEHHBIX HEAOOPOCOBECTHON MHTEPBEHLMEN B YyXME AOrOBOPHbLIE OT-
HOLLEHWS).

2. TeopeTnyeckmn 0onycTMMo KOHKYPMPOBaHe Moaeneit Bo3aMeLLeHNs yObITKOB. NepBblil CLieHapuii — 3TO NpPeBbILLe-
HWe [0Ka3aHHbIX PAaCX040B Ha UCMOJIHEHWE HaL A0KA3aHHbIM MO3UTUBHBIM MHTEPECOM, BTOPON — HeraTuBHbIE 3KCTEpHa-
NN HEHaANEeXallero UCNOMHEHNS, MOBNEKLLNE BPEA, MPEBbLILIAIOWMIA 3apaHee OnpeaeNeHHbI MO3UTUBHLIA NHTEPEC.

B nepBOM cueHapumn npaBonopsiAoK MOXET NPeA0CTaBUThL BbIGOP MOCTPAAABLUEN CTOPOHE BEPHYTLCSH B UCXOOHYIO
no3nLUMIO, CAIN NPUTH3AHMS MO MOLENN NO3UTUBHOIO MHTEPECA OKA3biBAIOTCS MEHEE BBIFOAHBIMU MW CIOXHEE O0Ka3bI-
BaeMbIMU. HO B 3TOW cuTyaumm yobITKM, 3aliMuialoLine AOBEPUE, SBNSIOTCS CBOEro poaa alter ego yobITKOB 13 OXUAAHUS.

Bo BTOpOM cnyyae y Hac BO3HMKAIOT pasHble 0ObEKTLI MOCAraTenbCTBa: C OAHON CTOPOHLI, yMansaeTcs npaso Tpebo-
BaHWA Kak MMYLLECTBEHHbI aKTUB, C APYrON — CamO UCTONHEHNE (M HEUCNONHEHWE) MPUYNHAET UMYLLLECTBEHHbIV BPEL.

Kpome Toro, npaBonopsaok He JOMKEeH CO34aBaTh CUTYaLMK, KOrAa HapyLwmTenb U3BNEKAET BLIrOdy U3 CBOErO yNpey-
HOrO MOBEAEHWS, MHOTAA STO BO3MOXHO TOMLKO MyTEM NPEAOCTaBNEHUS MOCTPaAaBLLEMY 1LY NpaBa BbIbopa MOAENM 3a-
WMTHI. Hanpumep, B CUTyaumm NpU3HaHWs COENKN HEAENCTBUTENbHOM NO NPUYMHE HEAOCTOBEPHLIX 3aBEPEHU MPOAABLA
noBELEHME NPOAABLA ABHO YNIPEYHee, YeM B CLIEHapKM 0Tkasa OT LLOroBOPa MO TOW Xe NPUYKHE.

3. B kayecTtBe mpgeonoruyeckoro GyHaaMeHTa s Bblbopa pelleHns npaBonopsakoM BbiABVHEM MAEKD O TOM, Y4TO
nnbepTapraHckom aeonornm COOTBETCTBYET CBOOOAA BOSMOXHOCTM BoIOOpPa MOAENN B3bICKaHUS YOLITKOB 1 naes obLuen
NPEBEHUMN HapyLLEHWs AoroBopa. Ho Noao6HbIN B3rNsa BO3MOXHO NPUMUPUTL C MAEER MUHUMU3ALLAM HACUINS, TONbKO
€CNN paccMaTprBaTh HapYLLIEHHOE NPABO B KAYECTBE HANMYECTBYIOLLLEMO akTWUBA NOCTPAAABLUEN CTOPOHDI.

4. VicTopryeckmn HapylieHHoe o6eLLaHne Npu yCroBmmn AOBEPUS afpecaTta U3 cocTaBa, NoJpasyMeBatoLLEro AenKT-
HYIO OTBETCTBEHHOCTU U BO3MOXHOCTU B3bICKATb YObLITKM MO MOJENN HEraTUBHOMO MHTEPECA, CO BPEMEHEM TpaHCHOPMU-
pOBaNoCb B CaMOCTOSTENbHBIA UHCTUTYT — LOrOBOP, NOAPA3yMEBAIOLLMIA B3bICKaHUE YOBITKOB MO MOAENN NO3UTUBHOMO
nHTepeca. MNpov3oLwno 310 NapannenbHo ¢ NPU3HaHNEM NPaBOMOPSAKOM AOKTPUHLI BCTPEYHOrO NPefoCTaBeHUs.

5. ®OYHKUMOHANBHO, €CnM NPOBOAUTL Mapannefb C OTEYECTBEHHLIM NMPABOMNOPSAKOM, BCTPEYHOE MPEeAoCTaBNeHmE
peannayeT nae BO3ME3AHOCTU, GOPMbl JOrOBOPA, CUFHANIM3MPYIOLLEA O HACTYMNEHUN IOPUANYECKM 00S3bIBAIOLLMX OT-
HOLWEHWI, a Takke AOCTUXEHNS CTOPOHAMI B3aVMHOI ONpeeneHHOCTY OTHOWEeHNIA. Bo3amesaHocTb, Tpebyemas dopma
1 ONPefeneHHOCTb, COrNacHo Halle runoTese, U ecTb TOT NOSMTKO-NPABOBON HABOP, YTO B MCTOPUYECKOM KOHTEKCTE
OMNpaBAbIBAET PA3yMHOCTb OXMAAHWA KPeAMTOpa, KOTopas 1 OTKPLIBAET ABEPb A1 peannsaLy MOLENN NO3UTUBHOMO MH-
Tepeca npw B3blcKaHUM YObITKOB NPW HapyLeHWr 0roBopa.

6. COMHUTENBLHOW NPeACTaBNSETCA 1 caMa kaTeropusauus, npeanoxerHas ®ynnepom v Mepabio. OHa TepsSeT BCAKMIA
CMBICT MPY BOCNPUSTUM NpaBa TpeboBaHWs B Ka4eCTBE akTBa NOCTPaZaBLLEN CTOPOHLI. Mofenb He OTBEYAET Ha BONPOC
<410 MBI 3awmwaem?». OHa ckopee OTBeYaeT Ha BOMPOC «Kak Mbl 3awmwaem?». OTCYyTCTBYET O4YEBMUAHAA KOPPENaLms
¢ vaeonorven. NpuMeHeHne Moaenen NoPoOXAAET MHOXECTBO «CEPbIX 30H», KOrAa MOAEN HEBO3MOXHO Pa3rpaHnyuTb.
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CeobOopa Tpyaa oT gpeBHenwunx oow,ecrs
n po HoBoro BpemeHu

AxmeTbsiHOB [leHuc BeHepoBuy, HauynoHanbHbIN MCCnegoBaTenbCknii YHUBEPCUTET «BbiCwiaa wkona
3KoHOMUKM» (MockBa, Poccuiickas ®epepaums)
acnupaHnT; e-mail: dahmetyanov@hse.ru.

AHHOTaums

Cratbsi NOCBsILLLEHa UCTOPUK Pas3BUTUa uaen ceobodsl Tpyda OT BPEMEH CYLLEeCTBOBaHWS rocynapcTts JpeBHero
BocToka 1 10 MOMEHTa 3apOXAEHMS TOM COBOKYMHOCTU MPABOBLIX HOPM, KOTOPbIE B AabHENLLIEM CHOPMUPYIOT OT-
pacnb TPYAOBOro npaea. B pamkax npoBeaeHHOM paboTel MCCneaoBaHbl 0COGEHHOCTU reHesnca 1 NnocneayoLLen
aBosoLUMM CBOOO LI TPYAA, OXapakTeprnaoBaHa Posib PacCMaTpPMBAEMOro SBAEHUS 1 OTHOLLIEHNE K HEMY B KaXA0M
13 NPUBELEHHbIX CTOPUYECKINX NEPUOO0B. B 3akno4eHnn ctatbm GopmMyaMpyeTca nepnoamnsaums passutna naen
cBob6oAbl Tpyaa: 1) nepuoa oTpuuaHns ceoboabl TPyAa; 2) Neprom NpespeHns k ceodboae Tpyaa; 3) nepuoa Kop-
nopaTyBHOro orpaHnyeHnst ceoboasl Tpyaa; 4) nepuon abconoTHoM ceoboabl TPYAA; 5) Neproa paumoHanmaaumm
cBO6OAK TPYAA.

KnoueBsie cnosa: cBoboaa Tpyaa, cBo6oaa TPyA0BOro A0roBopa, ctopus Tpyaa, JApesHuii BoCcTok, AHTUYHOCTb,
CpenHeBekoBbe, HOBOE Bpewmsi.

Freedom of Labor from Ancient Societies to Modern Times

Denis V. Ahmetyanov, National Research University Higher School of Economics (Moscow, Russian
Federation)
PhD candidate; e-mail: dahmetyanov@hse.ru.

Abstract

The article describes the history of development of the idea of freedom of labor from the times of existence of the
Ancient Eastern states until the moment of origin of the complex of legal rules, which will form the branch of labor law
inthe future. The specifics of genesis and further evolution of freedom of labor are researched within the framework of
the conducted work. In addition, the role of the considered subject and attitude of it in each of the indicated historical
periods are characterized. In the conclusion of the article the author formulates the following periodization of the
development of the idea of freedom of labor: 1) the period of denial of freedom of labor; 2) the period of contempt
for freedom of labor; 3) the period of corporate restrictions on freedom of labor; 4) the period of absolute freedom of
labor; 5) the period of rationalization of freedom of labor.

Keywords: freedom of labor, freedom of contract, history of labor, Classical Antiquity, Middle Ages, Modern times.

CBob60pa Tpyaa Ha AaHHbI MOMEHT SBASIETCS OAHOM 13 KaTeropuii, 6e3 KOTOPbIX HE MBICIIUTCS HE TONBbKO TPYZ, B pam-
Kax TPYAOBbIX OTHOLLEHWIA, HO 1 OTHOLLEHWS MO MPUMEHEHMIO TPy B NpuHUMie. OAHAKo 3a4aCTyio B COBPEMEHHOE BPEMS
BO3HMKAIOT CUTyaumu, KOraa B peannsaumny ceo00abl TpyAa CydalnTcs KPU3nUChl. M3yunB 0COBEHHOCTH NPOUCXOXAEHUS
[AHHOW KaTeropum, Mbl MOXEM MOAY4UTb MOAPOOHYIO KapTUHY TOrO, YTO U3 cebs NpeacTaBnseT CBOO0AA TPYAA, MOXEM MO-
HATb TO, KaK Pa3BMBanacCh faHHas Maes B pasanyHble CTOPUYECKNE NePUOLBI, U, BO3MOXHO, MPUMEHUTL MOAYYEHHbIV OMbIT
B PELLEHMM aKTyanbHbIX 3a4a4. IBNSETCA CNpaBeavBbIM BO3MOXHOE 3aMeyaHne, YTO COBPEMEHHbIE 0OLLLECTBEHHbIE OT-
HOLLEHWS CTOST Ha APYroMm, 60/1ee BEICOKOM YPOBHE Pa3BmUTUS, YEM B NPOLLble NCcTopuyeckune nepmofsl. OaHako OTMETUM,
4TO MMEHHO Ha OCHOBE OMblTa MPOLLTbIX UCTOPUYECKMX NEPUOAOB AaHHAS KAaTEropus UMEET Te 0CODEHHOCTU, KOTOPbIE Mbl
cenyac BuauM. B cBsan ¢ 3TM ABASETCH HEOOXOAMMBIM U3Y4UTb UCTOPUIO Pa3BUTUS CBOOOALI TPYAA HA GOHE Pa3ANYHbIX
UCTOPUYECKNX NEPNOAOB C NPUCYLLMMI UM COLLMANTBbHO-XO3ANCTBEHHBIMU OCOBEHHOCTAMM.

PaccmoTpeHue aHHOro BONPOCa HYXHO HavaTb C COLLMANbHO-39KOHOMMYECKMX NPEeANOCHITOK TPYAA B APEBHENLLINX FO-
CyAapCTBax arpapHo UMBUAN3aLMM, HAXOAMBLUMXCS Ha TeppuTopumn dpesHero BocToka (BasunoH, ApesHuin Eruner). Mo
cnosam M. V1. Abaynaesa, «ans nepBbix GOPM rocy1apCTBEHHOCTH, BO3HMKLLKX B lpeBHeM BOCTOKe, XapakTepHO Hannyve
CUNbHOW AECNOTMYECKON BAACTW 1 3aBMCUMOE OT 3TOI BNACTW NOAOXEHWE MHAMBMAA~'. PerynnpoBaHune Tpyaa B TO Bpe-
MS He NpeaycMaTprBano BO3MOXHOCTb A1 YENOBEKA MCMOb30BaTb CBOM CMNOCOBHOCTU K TPYAY B IMYHOM MHTEPECE U MO

' A6aynaes M. M. Teopusi rocyaapcTsa v npasa; y4eB6HIK ANs BLICLIMX Y4eBHbIX 3aBefeHnin. M.: PUHAHCOBbIN KOHTPONb, 2004. C. 30.
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CBOEMY YCMOTPEHMIO. BO MHOrOM Takasi ycTaHOBKa Obina CBS3aHa ¢ Camon MPUPOA0 BO3HUKHOBEHWS AAHHbIX FOCYAAPCTB,
KOTOpbIM CNoco6CTBOBaNA OpraHu3aLyms KpynHblx 06LLECTBEHHLIX PaboT 1 0ObeMHEHNE ANS AaHHbIX Lenein 60nbworo
konunyecTsa nogeit. OCOBEHHOCTN NPUPOAHO-KIMMATUYECKUX YCNIOBWIA OTAENbHBIX PEMMOHOB CO3AaBany HEOBX0AMMOCTb
NMPUMEHEHNS KONNEKTUBHOIO TpyAa Npv CTPOUTENBCTBE U 3KCMlyatalyn PPUraLMOHHBIX CUCTEM, PasBUTUM XUBOTHO-
BO/CTBA, BO3AESbIBAHWN CENbCKOXO3AMCTBEHHBIX KybTyp, 06paboTke 3emnw?. Mpn aToM 06LLECTBEHHbLIE NHTEPECH! Bblnn
B MPUOPUTETE NEPEA MHTEPECAMM INYHBIMU, B CBA3M C YEM OTCYTCTBOBANAa CBO60OAA IMYHOCTW. 10 aTOMy nosoay E. b. Xox-
JIOB OTMEYAET, 4TO «JIMYHOCTb M CBOOOAA ECTb €MHAS KATErOPWS, MOSTOMY MOHATHO, 4TO NPU OTCYTCTBUM IMHHOCTU HE MOT-
10 BO3HVIKHYTb 1 NOHSTUS 0 cBoBoE. <...> Yenosek B 0OLLECTBE, e OTCYTCTBYET Uaes cBOOOAb!, HE SBNSETCH CaMOLEH-
HbIM; YEI0BEK B 3TOM ODOLLECTBE ECTb HE YTO MHOE, Kak onpefeneHHas GYHKUMS TON UK MHON KONNEKTUBHOCTM UM BCErO
coobuecta»®. Peanusaumus cBo6oabl TpyAa B NoA06HbIX YCAoBKSX HEBO3MOXHA. O. A. OMeNbYeHKO NULWET, YTO «OCHOBHAS
Macca HaceneHus 6blna NocTaBneHa B 3aBYCMMOE NOMOXEHWE MO OTHOLLEHWIO K FOCYAAapCTBY, CTPEMUBLLEMYCS B CBOMX Lie-
NSIX COXPaHATb U YKPennsaTh OOLWMHHbIA yKNam Xnu3Hu. 370, B CBOKO O4EpPedb, NPEA0NPEaSNN0 KpaliHe 3amMeanieHHoe $hop-
MWUPOBAHWE B NPaBe NPUHLMMOB MHAMBMAYAIbHON NPABOBOM CBOOOALI, 3aKPENSABLUMX Obl SKOHOMUYECKYIO U XU3HEHHYIO
CaMOCTOSTENBHOCTb I0AeN>»*. Takum 06pa3om, TPYA0Bas AeATENbHOCTb OTAENBHOMO NLA Peanv3oBbiBanach B Ny6ANYHbIX
MHTEPECax 1 NOJ YyTKUM KOHTPONeM rocypapcTea. OTaensHas IMYHOCTb B ONPEAENEHHOM CMbICTE «pacTBOpAnach» B eau-
HOM KOMNEKTVBHOM XO35ICTBE, B KOTOPOM BCE HAaceneHne NprHyxaanoch K TpyAy Ha 06LWeCTBEHHbIX Havanax.

Mpun 3TOM B NOA0OHOM CUTyaLmmn BCEOBLLErO NPUHYXAEHUS MEHTANIbHOCTb U 3HAYEeHWE TPyAa, B TOM YMCne NPUHYAN-
TenbHoro, B obuiecTBax JpesHero BocToka xapakTepuayeTcst OTCYTCTBMEM MPOTUBOMNOCTaBNEHNs pabceTBa M cBOOOALIS.
E. B. Xoxi10B N0 3TOMy NOBOAY MPUXOLMUT K BbIBOAY, YTO «MPELNONaraeTCs Ham4mne CoumanbHon nepapxum, B KOTOPOM Kax-
IbIA HUXECTOSLWMIA eCTb pab (MY BO BCSKOM Cilydae NOABNACTHBIN) N0 OTHOLLEHMIO K BbILUECTOSILLEMY, M BCe pabbl rocyaap-
cTtBa (npasutens). <...> Takum 06pa3oMm, BbiCTpanBaeTcst cuctema Bceobileit HecBoboabl, B KOTOPOK pad oTanyaeTcs ot
no60oro NpoYero HECBOBOAHOTO MNLLb TEM, YTO HAa HEM 3aBEPLUIAETCA 3Ta Lienoyka “cBoboaHbIn — pab”»®. OTcyTcTBME Y Nio-
Jel cBo60abl TPYAUTLCS MW HE TRYAUTLCS NPEAONPEAENNIO M OTCYTCTBME BO3SMOXHOCTH BbIGOPa Chepbl NPUNOXEHNS CBO-
MX CMOCOBHOCTEN K TPYAy. B 3TOM KOHTEKCTE B Hayke YTBEPXAAETCS, UTO «C Y4ETOM NOTPEBHOCTEN 3KOHOMUKM ONpeaens-
N0Cb KONMYECTBO MOAEN, 3aHUMAIOLLMXCA TEM AW MHBIM PEMECTIOM UAW APYTM BUAOM AEATENBHOCTU. [Py 3TOM NepeBos,
NMLA U3 OIHOW KaTeropuu B ApYryto NPON3BOAMICS HE MO Er0 XeNaHu1io, a No PeLUeHNIo BbICLLIEN alMUHUCTPaLMK Laps»’.

Takum 06pa3oM, opraHusauys 1 OTHOLLEHWE K TPYAY B AeCNOTUYECKMX rocyaapcTeax JpesHero BocToka mckioyanu
naelo cBoboAbl MMYHOCTU B AaHHOM BOMpoce. [Mpy Takux yCnoBrsSX NLO TPYAMUIOCH B TOW POaU 1 B TOM 06beME, KOTOpbIe
TpeboBaMChb B KOHKPETHBIA MOMEHT ANs YAOBNETBOPEHMS MyBAMYHBIX MHTEPECOB. [1pKn TakoM NOAXOAE PasBUThE uaoen
CcBOOOAI TPYAA U €€ peann3aumns UCKIIOYEHSI.

CB0e0bpasHbli UMNYbC B Pa3BUTN MAEN CBOOOALI NOMYYMIN B NEPUOS AHTUHHOCTH, KOTOPbI CBA3LIBAIOT C [JpeBHei
Mpeumnen n ApesHnM Pumom.

[LpesHerpeyeckuii punocod CokpaTt 0aHMM 13 Hanbonee 3ameyaTeNbHbIx NPEBOCXOACTB pasyMa HasblBaeT «camoo0-
naganue, enkrateia, To €CTb B COCTOSIHUAX PaLOCTH, NeYanu, U3HEMOXEHNS, NOACTPEKAEMbI CTPACTAMM YETOBEK AOSIKEH
n06uBaTbCA BNAcTV Haf, cOOOM, OCHOBLIBAsCh Ha CBOMX A00OpoaeTensx. CamoobnagaHne — 370 BAACTb paLMOHaNbHOCTM
Haf, BUTANIbHOCTBIO, PA3YMHOr0 Havyana Haf, X1BOTHbIM. [lylla — rocnoxa v x03siika Tena, a Takke MHCTUHKTOB, CBA3AHHbIX
C TeIoM. 3TO rocrnofCTBO PaLMOHaNbHOCTW Hafl BUTANIbHOCTBIO M eCTb CBOOOAA~E. B CBOIO 04epe/b, YHEHVK 1 NOCNenoBa-
Tenb Cokpata MnaTtoH 3asBnsn, «4To B MMPE YenioBeka ecTb cBoboaa. 1o cBo6oaa caMoonpeaeneHus, kotopas npeano-
naraet Bbl6op cBoero nytu»°. B «Mude 0 3arpobHbix Bo3aasHMsx» MnatoHa pacckasbiBanoch O YeNOBEKE MO UMEHN Ipa,
KOTOPOMY JOBENOCh CTaTb CBMAETENEM NpoLecca Bbibopa Aylamu Noael CBOEro AanbHeNWero BapraHTa CyLecTBoBa-
HWS. Mpn 3TOM BLIGOP 3TOT OblT CAMOCTOATENLHbIA 1 U3 PA3/IMYHOIO MHOXECTBA «00Pa34YMKOB XU3HEN»: «TyT Oblav BMe-
pemexky 60ratcTBO 1 6eOHOCTb, H0NE3Hb 1 300POBbE, @ TAKXKE MPOMEXYTOUHbIE COCTOAHUS. <...> [PUPOAHbLIE CBOCTBA

2 Cm.: BepexHoB A. I"., Keneros A. A., Jlesict O. 3. v op. Teopus rocyfapcTsa v npasa: yde6Huk. Y. 1. / Mog pea. M. H. Mapuerko. M.

3epuano-M, 2011. C. 135. Cxoxue MbICAn Takke MOXHO HaiTu B cneaytowmx pabotax: Komapos C. A., Manbko A. B. Teopus rocyaapctea
1 npaea. Y4ebHo-meToamdeckoe nocobue. Kpatkmin yuebHmnk ons By3oB. M.: Misgatensckad rpynna «<HOPMA - MUHOPA - M», 1999. C. 127;
KoxesHukoB B. B., KoxeHesckuii B. b., Peibakos B. A. Teopus rocyaapcTsa v npaea: yuebHuk / Moa pend. B. B. KoxesHukosa. M.: Mpo-
cnekt, 2017. C. 382.

8 XoxnosE. b. McTopus Tpyaa v TpyAoBoe nNpaso: B 3 T. Tom |. MicTopwsi Tpyaa B KOHTEKCTE XO3ANCTBEHHBIX, MOANTUYECKUX I MEHTasbHBIX
cuctem / nog pea. W. 10. Kosnuxmna. CM6.: N3patensckmii fom CaHkT-MeTepbyprekoro rocyaapcTBeHHOro yHuepeuteTa, 2013. C. 63.

OwmenbyeHko O. A. Bceoblias nctopust rocyaapctaa 1 npasa; y4ebHuk B 2 T. i3gaHune Tpetbe, ucnpaenexHoe. T. 1. M.: TOH — Ocrto-
xbe, 2000. C. 22.

Cwm.: WicTopusa rocynapcTea v npaea 3apybexHbix cTpaH. Y. 1. YuebHuk ans By3oB / MNoa ped. H. A. KpaweHnHHmkoBoit, O. A. Xuakosa.
M.: HOPMA, 1996. C. 33; OmenbueHko O. A. Ykas. cou. C. 25; BeHnocos A. B. icTopus rocyaapcTsa 1 npasa 3apyoekHbix CTPaH: y4eOHIK.
2-e n3fa. MuHck: TetpaCuctemc, 2012. C. 15.

6 Xoxnos E. b. Ykas. cou. C. 63.

Bernocos A. B. Ykas. cou. C. 16.

8 AHtucepu ., Peane [x. 3anagHas Gunocodus 0T UCTOKOB A0 HaLUMX AHeR. AHTuYHOCTb 1 CpeaHeBekoBbe (1-2) / B mep. n nog
Eeﬂ. C. A. Manbuesoit. Cl6.: MHesma, 2003. C. 104.

r'yroposuy O. B. Tpo6nema cB060AbI 11 €€ PELLEHWE B aHTUHHOI dunocodun. ictopuueckne, Grunocodekme, NOANTUYECKME U I0pUaN-

4eckue Hayku, KynbTyponorms n nckyccteoseneHve. B 2 4. Y. |. Bonpocsl Teopum 1 npaktvki. Tam6os: MpamoTa, 2015. Ne 7. C. 37.

88 «TeopeTnyeckas n npuknagHaa lopucnpyaeHums», N2 1(15) 2023



[Oyly B COYETaHUM APYr C APYrOM U C HEKOTOPLIMU 61aronpruoBpeTeHHbIMI Ka4eCTBaMM MOMOrAlOT YEOBEKY U3 BCEX BO3-
MOXHOCTEN caenath No pasmblluieHnn BbIBOP, CHMTAsCh C NPUMPOAON aywmn»'0. BmecTe ¢ Tem MnaTtoH obpallan BHUMaHue
Ha TO, YTO YEN0BEK HECET OTBETCTBEHHOCTb 3a CBOW BbIGOP M HWKTO HE MOXET €0 M3MEHWTb. Takum 06pa3om, B Tpyaax
[peBHErpeyeckmx GrnocodoB 3apoxaaeTcs naes ceobopl, KOTOpas NPeACTaBASETCS M Kak BNACTb, HANPaBieHHas «BO-
BHYTPb» Yen0Beka, KOTopas NMo3BOASET YCMUPUTL HEPALMOHAIbHOE, MPUPOAHOE HAYano, 1 Kak BbiIGOp UCXOAs U3 CBOWX
MHTEPECOB U MPUPOLHBLIX NPEANOCHINOK U3 MHOXECTBA BAPMAHTOB, 3a MOCAEACTBUS KOTOPOrO BbIOPABLUMIA HECET OTBET-
CTBEHHOCTb.

HecMOTpst Ha TO, YTO COBPEMEHHOE MOHMMaHWe cBoHoAbl CHOPMMPOBANOCH NyTEM AanbHENWero pa3suTis noew,
3apOAMBLUMXCS eLle B AHTUYHOCTM, FOBOPWTbL O TOM, Y4TO NPEACTaBAEHUS O CBOOOAE aHTUYHbLIX AESTENEN COOTBETCTBYIOT
COBPEMEHHBIM, He npuxoauTes. Tak, elwe dunocod anoxu MpocselueHns X.-X. Pycco, xapaktepuays csoboay B JpesHei
Ipeuwmn, yTBEPXAAN Cneayollee: «bbiBatoT Takne 6eACTBEHHbIE MONOXEHNS, KOrAA MOXHO COXPaHUTL CBOIO CBODOAY TOSb-
KO 3a CYeT CBOOOALI APYroro YenoBeka 1 Koraa rpaxaaHH MOXeT BbiTb COBEPLLIEHHO CBOGOAEH N1Wb TOraa, koraa pad
ByneT [0 nocnenHei ctenenn pabom»'.

Yto kacaeTcs cBO6ObI B KOHTEKCTE TPYAa, TO B JipEBHE 'peumm MOXHO oTCneanTb npeHebpexXnTensHoe OTHOLLEHWE
K HAEMHOMY TpyAy. ApVCTOTENb NPUAEPXMBANCH MHEHUS, YTO rpaxaaHe B MAeanbHOM rocyAapcTBe «0CBOBOX/AEHbI 1 OT-
CTpaHeHbI OT TPYAOBON AeATENBHOCTU. [paxaaHe, KOTopble LOMKHbI UMETb B BUAY TONLKO LOOPOAETENb, He ByayT kacaTbcs
pemecen, TOProBAn, H3LLEro TPYAA, OTBPAaLLAOLLEro OT A00poAeTenn. He N0 HUM 1 3eMneaenbyeckuii Tpya. YTo6bl 6biTh
[06poaeTenbHbIM, He0BX0AMMO CBOBOAHOE BPEMS: 3aHATUE TPaXAaH — Aena BOEHHbIE, rOCYAAPCTBEHHbIE, CyAeOHbIE.
Becb Tpya no obecneveHunio matepuanbHeiMm 6araMmm JomkeH ObiTb BO3/I0XEH BeeLeso Ha pabos» 2. Ceitvac ¢ nogo6bHom
no3uumet HEBO3MOXHO cornacuTbes. OiHaKO Aaxe C TOYKM 3PEHNUS aHTUHYHOMO BPEMEHW, MPW KOTOPOM PabCTBO CYMTaNOCh
€CTECTBEHHOW 1 OPraHMYeckom YacTbiO CYLLLECTBOBAHWS, MO3ULIMS BbILLEYNOMSAHYTOro dunocoda SBgeTcs CNopHON, Tak
Kak B TakOM Cily4ae Npov3BOACTBO MaTtepuanbHbix 6nar Bodnaranock 6bl Ha paboB, KOTOPBIE U CaMU SBASAWCH NULb bna-
ramu, Tak kak cTatyc paba npvpaBHMBaNCS K Bewwy. MprMepoM N3NNULLIHENR OpueHTaumMm Ha PabCKnii TPy ABASIETCS KPU3UC
paboBnafenbyeckoro cTpos B [ipesHem Pume.

KacartenbHo oTHOLeHWs K Tpyay dpaHuy3sckui featens L. J1. MOHTECKbE 0TMeYan, 4To «B rPeYeCcKnx roposax 1 0co-
BEHHO B TeX, MaBHbIM 3aHATUEM KOTOPLIX BblNa BOVHA, BCSKMIA TPYL U BCsikas NPOMECCHUS, KOTOPbLIE MMENN LENbIO AEHEX-
HblIA 3apaboToK, CHUTANMCh HEAOCTOMHBIMK cBOGOOHOrO Yenoseka. <...> OHa 3acTaBnsna rpaxaaHnHa okasblBaTb YCayru
paby, NOCTOSbLY, MHOCTPaHLY, MbICb 06 3TOM BO3MyLLana ceoboaontobue anamHa» ', MpeHebpexuTenbHoe OTHOLLIEHNE
K Tpydy CBOOOAHBIX ML, HALLIO CBOE OTPaxeHue v B mudonornmn. Tak, oumcTka 'epaknom KOHIOLWEH Laps ABrvst HE MOCHM-
Tanu NoABMIroM, NOTOMY 4TO ['epakn caenan 710 3a nnaty. B Hayke no 3TOMy MOBOAY 3asBASIOT, HTO «3TO FOBOPUT O TOM, 4TO
HaeMHbI TpyA, 3a nnaty Obi1 HeAOCTOUH CBOOOAHOMO YEN0BeKa, SBASNCSA yaenom pabos, UAOTOB 1 NPEACTABUTENEN HI3-
LUMX COCNOBUIA»'". Takum 06pa3oM, HECMOTPS Ha Havano Pa3BUTKs nael cBo6oabl OTHOLIEeHWe 06LecTBa K TpyAay B Jpes-
Hel peunn No3BONSET CAENaTh 3aKMio4eHe O HEBO3MOXHOCTU peanudaumny ceobobl Tpyaa.

B peBHem Pume cutyaums ob6ctosna HeCkonbko nHave. Eciv B paHHIOo 3Moxy pyMCKOro rocyaapcTea Tpya pabos
Obln CONOCTaBMM U1 Aaxe ycTynan B o6bemax cBo60AHOMY TpyAy, TO No3aHee pabckuii Tpya Havan Bo3obnaaats. Mo aTomy
noBoAy MCTOPWK A. BannoH nuweT, 4To «npeanoyutani paboBs, Tak Kak OHW NPEACcTaBaAsayM OO0 Takylo paboyyio cuy,
KOTOPYIO COCeA, He MO CMaHUTb 06eLLaHneM 6onee BbICOKOW Nnathl, KOTOPYIO CaM KOHCY HE MOT HEOXMAAHHO 3abpaTtb
01§ cnyx0bl B NermoHe» ',

LLinpokoe pacnpoctpaHeHne pabckoro Tpyaa no CPaBHEHWIO C TPYAOM CBOOOAHBLIX PabOTHMKOB MOMI0 BbiTb Takxe
CBS3aHO W C PAAOM Apyrvx GakTopos. JopeBomoumoHHbIn yderblid J1. C. Tanb yTBepXAan, YTo «pacxof Ha onnaty Tpyaa
HaeMHbIX PabOUMX 1 NOAPSAYMKOB CHMTANCS B Ty 3MOXY O4eHb 06peMeHUTENbHBIM 19 CPeaHero xo3samHa» '8, BaxHyio ponb
urpano, kak n B [lpesHeit peunn, OTHOLWEHME CaMUX PUMCKUX rpaxaaH K HaeMHoMy Tpyay. T. B. Pycckux yTBepXaaer,
4TO «CBOOOAHOPOXAEHHBIE LA MOMM OTLABATL CBOV TPYA, 38 BO3HArPaXAeHUe, HO MOAOOHbIN HAEM CHUTANCS 3aHATUEM
HEA0CTOVHBLIM rpaxaaHuHa 1 Urpan HUYTOXHYI0 posb B pabosnaaenbyeckoM yknage. Mockonbky TpyaoBas AesTeNbHOCTb

10 Mnaron. CobpaHmne counHenwii B 4 Tomax. T. 3/ Tlep. ¢ apeBHerpedeckoro B. C. Conosbesa 1 Ap.; nop ped. A. &. Jlocesa v ap.; npum.
A. A. Taxo-F'oau. M.: Meicnb, 1994. C. 417.

" Pycco X.-)K. 06 O6LeCTBEHHOM JOrOBOPE, i MPUHLMMEI IONNTAYECKOro npasa / Mep. ¢ dpanLyackoro A. 1. XaloTiHa v B. C. Anek-
ceeBa-Ilonosa; uuT. nNo: Pycco X.-)K. 06 obLiecTtBeHHOM AoroBope. TpakTtathl / [ep. ¢ dpaHuyackoro; ote. pea. . 3. Kyykos. M.: KaHoH-
nfecc, Kyukoso none, 1998. C. 282.

12 Apuctotesns. MonuTvika, kH. IV, ra. VI, § 2, 3: . X, § 9. LuT. no: LLlepwenesny I". &. VicTopus punocodum npasa. 2-e uanawme. Cre.:
BpaTbst bawwmakosel, 1907. C. 107.

MoHTteckbé€ LL. J1. 36paHHble nponsseaeHmns / O6L,. pea. 1 BCTynutensHas ctatba M. 1. backuHa. M.: Focnutmanart, 1955 [9nekTpoH-
Hblli pecypc]. Bukuteka — cBobomHaa 6ubamnoteka. URL: https://ru.wikisource.org/wiki/O_nyxe_3akoHoB_(MoHTeCKbE; [OpHdEensa)/
Knura_detsepras#lnasa_Vlll._O6bsicHeHe_0AHOr0_napagoKcanbHOro_MHEHWS_APEBHYX, OTHOCSALLErocs_K_BOCMWTaHMIO_HPaBoB (aa-
Ta o6pateHns: 20.10.2022).

4 Jlywhukos A. M., JiywHukosa M. B. Tpyaosoe npago: y4e6ruk. M.: MpocnekT, 2021. C. 30.

5 Basnnion A. McTopust pabeTea B aHTUYHOM MUpe / nepeBof ¢ dpaHuysckoro C. M. Konapatbesa; nog peaakuven n ¢ NpeaycnoBnemM
A. B. MuwynuHa. M.: OT3 MNocnonutnaaat, 1941. C. 439.

% Tam /1. C. Tpynosoit norosop. LimBunuctrnyeckune ncenenosanms. H. 1. O6uwme nonoxenns / Moa pea. B. A. TomcuHoBa. M.: 3epuano,
2010. C. 58.
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OCYLLECTBANACh B OCHOBHOM pabamu, BbINOSHEHWE TOW Xe CaMoii paboTel pykamy CBOOOAHOMO YenoBeka HU3BOAMO Ero
B rna3ax 00LwecTBa 10 cocTosHua pabda. <...> Tpya B LOCTOVHOM cBOOOAHOIO YenoBeka chepe AesTenbHoCTY (Hayke, me-
anunHe, Gunocodum) ocyLecTBASNCS Ha BHEAOrOBOPHON, 6ecnnatHoi ocHose»'’. C 3TUM CBSI3aHO 1 TO, 4TO rocyAapCTBO
BO3[EPXMBANOCh OT BMELWIATENLCTBA B AOrOBOPHBLIE OTHOLIEHMS MO NPUMEHEHMIO Tpyaa CBOOOAHbLIX ML, AaXe B TeX Chy-
yasix, korga ycnoBusa LOroBopa SBHO yLIEeMASAn nHTepeckl pabotHuka: «O0LEeCTBO, NPUBLIKLIEE K 3penuLLly 6e3xanocT-
HOW akcnayaTaumn Tpyaa paboB U BOAbHOOTMYLLEHHUKOB, CHATABLLIEE UCMONHEHNE CBOOOAHOPOXAEHHBIM FPAXAAHNHOM
3a NnaTy H13LWKWX 06S3aHHOCTEN B H4yXXXOM XO3SNCTBE ABNEHNEM HEXENATENbHLIM 1 HE 3aCTYXXMBABLUMM MOOLLPEHNS, TaKOe
006LLECTBO HE MO0 NPOSIBUTL OCOBEHHOI YYTKOCTM K y4acTuio nuu, AO6POBONIBHO MPOMEHSIBLUMX CBOE HE3ABMCKMOE MO-
NIOXEHMe Ha nonoxexune cnyr nam paboumx»'8. NpocnexmneaeTcs, 4To NopuUanachk TPyLoBas AesTeNbHOCTb He caMa Mo ce-
6e, a ee OCYLLECTBMEHME B HYXXOM X03A/CTBE, TO €CTb B MHTEPECAX APYroro amua.

Takne GakTopsbl, Kak 0TpMLATENBHOE OTHOLLEHME K TPYAY, OCYLLECTBASEMOMY CBODOAHBIMM NMLLAMM, KOrAA YEN0BEK
CaM Xe 1 OrPaHNYMBAET CBOK CBOOOAY OCYLLECTBEHNEM PABOTHI B HY>XKOM MHTEPECE, MOBCEMECTHOE PACNPOCTPaHEHNE
JeleBoro pabckoro Tpyaa, a Takke PerynnpoBaHue rocyaapCTBOM Tpyaa CBOOOAHBLIX UL, C TakMM Xe MOAXOAOM, YTO
1 Tpya, paboB, NCKMoYan BO3MOXHOCTb akTMBHOMO pasBuTus naen ceobombl Tpyaa.

3KoHOMUYECKME, KYNbTYPHbIE U NMOAUTUYECKME 3MEHEHMS, NponcxoavBLune B CpefiHve Beka, a Takke 0CO6EHHOCTU
deopanvama noBAMAAN 1 Ha NPUMEHeHNe Tpyaa. B CBA3K ¢ NOCTENEHHbIM 3aKpenoLLeHNeM cBOBOOHbIX UL, MPY KOTOPbIX
OHV 3aKPENNSINCH 3a OnpeaeneHHon obpabaTbiBaeMOit 3eMei, COCTOSIHME CBOOOAHOrO 1 HECBOOOAHOIO CTAaHOBUTCS HE
CTONb OT/IMYMMBIM, KaK paHbLLe. B KOHTEKCTe CBOOOAbI TPYAA NOACOHBIE M3MEHEHUS MOTYT ObITb BMOSHE 3aKOHOMEPHBLIMY,
NOTOMY 4TO, KaK Mbl PACCMOTPENN PaHEE, MPU AOrOBOPHOM PEryIMpOBaHMM Tpyaa kak pabos, Tak U CBOOOAHbLIX INLL NC-
NOAb30BANNCh OJHN U TE XE KOHCTPYKLWMN.

Y10 KacaeTcs NyGANYHO-NPABOBOro PerynmpoBaHns OTHOLLEHWIA, CBSI3aHHbIX C TPYAOM, TO UMEHHO ¢ nepuoaomM Cpen-
HEBEKOBbS y4eHble CBSA3bIBAIOT NPUHATVE HA 3anaae NepBbix akToB 0 TPYAE JIMYHO CBOBOAHBIX 1L, Mpu 3TOM, B 3aBMCH-
MOCTV OT neproga CpefHMX BEKOB, MEHSIETCS 1 PEFYANPOBAHNE OTHOLEHWIA, CBA3AHHbBIX C MPUMEHEHMEM TPYyAA.

PaHHee CpeaHeBEKOBbE XapakTePU3YeTCa PEAKMM NMPUBAEYEHNEM HyXOro Tpyaa CBOOOAHbLIX MOAEN, a ecnm nofo6-
HOE SIBNEHME N BCTPEYaeTCs, T0, N0 cnoBam E. b. XoxnoBa, «BO3HMKAIOLLME OTHOLLEHUS PEFYINPYIOTCH MPEUMYLLECTBEHHO
B NOPsOKE MHAMBWAYaNbHO-A0r0OBOPHOIO perynmpoBaHus. <...> MybnunyHas BNacTb B INLE KOPOSS U MMMNepaTopa Bech-
Ma pefiko noaseprana HoPMMPOBaHWIO 3Ty cdepy 06LLECTBEHHbIX OTHOLLIEHNI»®, [pK 3TOM B JaHHbI NEpUOL, yXe BCTpe-
4aloTCa 3aKOHbI, 3anpeLlatoLye paboTy B BbIXOAHbLIE Y MPA3aHUYHbIE AHW NOA, YrPO30W WTPaPOB 1 TENECHbLIX HAaka3aHWil.
OJ[HaKo Lenbio AaHHbIX 3anNpPeTOB SBASAN0CL, COOCTBEHHO, HE pernaMeHTaums Tpyaa, a obecneyeHne cpeacTeaMm nyoany-
HOW BNACTW PENUMMO3HbLIX KAHOHOB. 3HAYEHNE PENUMMN Mbl MOAPOBHEE PACCMOTPUM MO3AHEE.

[Hanbreniwne nepnoabl CpeaHeBEKOBbS B 3HAUNTENBHOW CTEMEHN XapakTepU3yTCa PacnpOCTPaHEHEM LEXOB — rO-
POACKMX OpraH13aumii, B COCTaB KOTOPbIX BXOAUIM PEMECIEHHUKN, 3aHUMABLUMECS OLHOM Npodeccuelt. KopnopaTtueHele
opraHusaumuy B CpeHeBeKoBbe Mrpasn BaXHYI0 PoJib B KOHTEKCTE NPUMeEHeHUs Tpyaa. PpaHLy3CKuii rocyaapCTBEHHbI
neartens . Bpu3oH nucan, 4To «kopnopaTuBHas opraHu3aums... FOCMOACTBYET Hal BCE 3KOHOMMUYECKOW XN3HbIO; OHA Cy-
XUT Kak Obl OCHOBaHWEM BCel paboyeit XN3HU, Uan, eCiv XOTUTE, OHA ABNSETCS Kak Obl KIKOHOM, OTKPLIBAIOLLMM UCTOPUIO
TPyAa v TPYASLLMXCS B Te OTAANEHHbIE BpeMeHa»2'. BMecTe ¢ TeM LeXOBOE NPOMU3BOACTBO OrpaH1yMBano pa3sutie cB060-
Ibl TPYAA, TaK Kak «LEeXOBblE YCTaBbl CTPOr0 OrpaHMyvBani YMCaI0 NOAMACTEPLEB M YYEHMKOB, KOTOPLIX MOT UMETL Y ceb5
O[IMH MacTep, OrpaHMYKBaNM KOMYECTBO CTAHKOB, HA KOTOPbLIX MOT paboTaTh PEMECNEHHNK»?2, TakuM 06pasoM, iaxe ecnu
noTeHUmanbHble paboTHUK 1 paboToaaTesb OblIM FOTOBLI BCTYMUTL B TPYA0BbLIE OTHOLLEHWS!, TO OHW HE MOTJIN 3TOr0 cenaTh
B CMJTY KOPMOPATUBHbBIX OFPaHNYEHNIA.

MocnenytoLwmii NPoOLECC pasaeneHns 1 koonepaumy Tpyaa NpuBeN K BO3HUKHOBEHMIO MaHy®akTypHOro Npon3Bof-
cTtBa. KnioueBbiMy 0COOEHHOCTAMM MaHy(daKTyPHOI CUCTEMBI BASIOTCS Pa3aeneHne Tpyaa kak ¢ TEXHUYECKOWM TOUKM 3pe-
HWS, TaK 1 C COUManbHOM. TexHn4eckas 4acTb NpeacTaBnseT us cebs pasaeneHve Tpyaa Ha OTAENbHLIE TPYAOBbLIE Onepa-
LMK, KOTOPbIE 3aKpennstoTcs 3a OTAebHbIMU paboTHVKamu. OOHAKO Npy 3TOM Takue oTAeSbHble onepaumn 06beanHeHb
B pamMKax eMHOM TEXHONOrMYEeCKON CTPYKTYpbI. B 3TOM OTHOLEHWM Noka3aTeneH npumep A. CMuTta ¢ Npon3BOACTBOM Oy-
NaBOK, KOTOPbI yTBEPXAan, YTO paboTHMK BHE MaHydaKTypHOro Npon3BOACTBa efBa v caenaeT Apaauate OynaBok 3a
JeHb. Mpun 3TOM B MaHydakTypax, rae NpoLecc Npovn3BoacTea 6ynaBok COCTOUT NPUBAM3NTENbHO 13 18 CaMOCTOATENbHBIX
onepauuit, BbINOMHSKOLUMXCS OTAENbHBIMU PABOTHUKAMK, HA OAHOrO PaBOTHMKA MOXET NPUXOAUTLCS 6onee 4 ThiC. OynaBok
B IeHb?. B CpaBHEHWN C LIEXOBOI CMCTEMOW, KOraa BnageneL, LIexoBoi MacTepCko HeNoCpeaCTBEHHO NPON3BOAMII MPO-
LYKT 1 y4aCTBOBanN B TPYAOBOW AEATENBHOCTY HAPABHE CO CBOMMU MacTepamu 1 NoAMacTePbSMM, CoLManbHOoe pasaene-

7" Pycckux T. B. CBoGoaa CTOPOH TPY/A0BOrO JOrOBOPa NMPU €r0 3aKMIOYEHWIN, U3MEHEHIN, PACTOPXEHIN 1 NPELENbl €6 OrpaHNyeHus:
LUCC. ... KaH. lopua. Hayk. Mxesck, 2011. C. 38.

18 Tanw J1. C. Yxas. cou. C. 76.

19 flywnmkos A. M., Jlywrukosa M. B. Yka3. cou. C. 30.

20 Xoxnos E. b. Yka3. coy. C. 264.

21" Bpu3oH 1. Victopus Tpyma v Tpyaswmxcs / nep. ¢ dp. M. A. IbskoHosa. CM6.: Foc. uag-so, 1921. C. 4.

2 pycckux T. B. Yka3. cou. C. 38.

23 CmuT A. ViccnenosaHue 0 MPUPOZE W NpuuMHax GoraTcTea HapozioB / nep. ¢ aHr.; npeaumcn. B. C. Adaxacbesa. M.: Skemo, 2007.
C.70.
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HWe Tpyaa B MaHydakType noapasymMeBaeT pacnpeaeneHve ponei Ha nuL, HENOCPEACTBEHHO TPYASALLMXCSA HA MPOM3BOA-
CTBE (BNafeoLLX CNOCOBHOCTBIO K TPYAY), ¥ Ha NNLL, OPraHU3YIOLLIMX 1 YNPaBASOLLMX TaKUM NPOU3BOACTBOM (SIBSIOLLMXCS
cobcTBeHHMKaMK kanutana). Mo cnpasennvBomy yTBepxaeHuio E. b. Xoxnosa, «dabpuka (MaHydakTypa. — Mpum. . A.)
OTNINYAETCS OT KYyCTapHOWA (LexoBoit. — Mpum. [. A.) cuctemMbl kak 6naroycTpoeHHas, eaMHo06pa3HO BOOPYXEHHas pery-
NsipHast apMK1st OT NECTPOro COCTaBa OMnonyYeHns», MNepexo 0T LexoB kK MaHydakTypam, MaclutabrupoBaHmne Npov3BoACTBa
MPUBENN K YCAOXHEHWIO OPraHn3aLmm Tpyaa 1 0CO3HaHUI0 HEOBXOAMMOCTH ero aanbHewwero 6onee AeTanbHOro Hopma-
TUBHOTO YPErynMpOBaHns.

AHanusunpys cpefHeBekoBble «OpaoHaHC 0 paboymx u cnyrax» 1349 r. n «CtatyT 0 paboumx» 1351 r., 3akpennssluve
BCEOOLLYIO TPYLOBYIO MOBMHHOCTb 1 OrpaHNyMBaBLUVE MaKCUManbHbI pa3Mep BO3HArpaxaeHus, y4eHble ykasblBatoT Ha
orpaHunyeHvie ceo60abl CyObeKTOB 1 OTCYTCTBME LUMPOKOro PacnpoCTPaHEHVs LOrOBOPHOIO PEryNnpoBaHus npuMeHe-
HUS TpyOa B paccmatprBaemblii nepron. Mpu aToM CTOUT OTMETUTb, YTO ONpeeNieHHbIe TEHAEHUMN yXe Dbl 3anoxe-
Hbl. J1. C. Tanb noayepkmBan, Yto B CBA3M C PA3BUTUEM XO3ANCTBEHHbBIX OTHOLIEHWIA 1 MCHE3HOBEHMEM PabCTBa pacTeT
3HayeHve Tpyaa CBOOOAHBIX 1L, KOTOPblE CTPEMUIUCH «NPMAABATHL LOFOBOPY XapakTep B3aMmMHO0643aTenbCTBEHHOIO
OTHOWeHuA. <...> Ho BCe-Takn 13 LOroBopa... N0-nNpexHeMy BO3HUKAET OTHOLIEHWE BNACTU 1 NOAYMHEHUS, HOPMMPO-
BaBLUEECS HE COrnalleHMeM CTOPOH, @ YCMOTPEHUEM x03aMHa»?. Takum 06pa3oM, LOrOBOPHbLIE BO3MOXHOCTW CTOPOH
npy ONOCPEAOBaHUM OTHOLUEHWIA MO NPUMEHEHMIO TPyAA ObiN Aaneko He pasHbl. [1py 3ToM Nof06HbIE CornaleHns He
coaepxanu noapobHbIX NpaB M 0653aHHOCTEN CTOPOH. B Takmx cutyaumsx cornaleHne CTOPOH YyCTaHaBIMBaO ullb
cam GakT BOSHUKHOBEHUS OTHOLLEHWIA 1 ONPeAensno 00w xapaktep NCNOAHAEMbIX PabOTHUKOM GyHKUMIA. Mpeayc-
mMaTpuBanache nuib obuwasa 0653aHHOCTb paboTHMKA CNeaoBaTh BCEM ykaszaHusam paboToaarens, KOTopble He MPOTUBO-
peyart 3akOoHy ¥ CornalleHunio cTopoH. CTOUT OTMETUTL, 4TO Noao6Has BnacTb paboToaaTens MMena CBOU OrpaHUYeHns,
roe oHa mMorna BCTYNWTb B MPOTMBOPEYME C MHTepecamu rocyfapcTea unv Tpetbux nuy,. OfHako Hanmune noao6HbIX
OrPaHMYEHMI HE TOBOPUT O TOM, 4TO MMENICH YCNIOBWS AAS Pa3BUTUSA CBOOOALI MHAMBUAYANbHO-A0rOBOPHOIO PErYANPO-
BaHWS, Tak Kak Mo CBOEN CyTu xo3qiickas BnacTb paboToaatens 3aMmeHsanack ny6amyHo-npaBoBO BAACTbIO rOCYAaPCTBa.

OnpeneneHHyto TpaHCcHOPMALLMIO MPOLLO U CamO OTHOLLEHKE K TPYAY, KOTOPOe He 6bino eamHoo0pasHbiM. 1o cno-
BaM T. M. XycsMHOBa, «B Pe0AaIbHOM 00OLLECTBE, PA3AENEHHOM Ha COCMOBUS U pa3Hble COLMabHble MPYNMbl, CYLLECTBO-
BaJI0 PA3/IMYHOE OTHOLLEHWE K TRYAY Y NPEACTaBUTENE Pa3nnyHbix 06LWHOCTEN. <...> [INs OAHKX COCNOBUIA TAXENbIA Gr3N-
4ecKuWii TpyA, He ABNSeTCS 0653aTeNbHbIM, B TO BPEMS Kak ApYrve A0MKHbI TpyAnTbCs»?”. K nepBoMy COCNOBUMIO OTHOCKUAACh
apucTokparvs, KoTopas B IpoLecce NPOU3BOACTBA M pacnpeaeneHns 6nar nprHMmana akTuBHOE y4acTue Anlb Ha BTOPOM
13 atanoB. A. 4. l'ypeBuY yTBEPXAas, H4TO «rOCNOACTBYIOLLMIA KNAacc, eCTECTBEHHO, Obln Aanek 0T NPOU3BOACTBEHHOW Aesi-
TENbHOCTM 1, MOCKOAbKY OHA BCELLEN0 BO3naranach Ha nieyn HeMPUBUAErMPOBAHHbIX, HU3LLUX CIOEB HACENEHWS, CMOTPEN
Ha Hee NpeHedpPeXMTeNbHO»%,

CBoeobpasHoe OTHOLWEHWME K Tpy/y 6bl10 Y AYXOBEHCTBA, KOTOPOE ChirPano BaxHYI0 POsib B TPAHCHOPMAaLM OTHOLLE-
HUS K Tpyay. MepBoHa4anbHO CBALLEHHOCTYXMTENN OblM HACTPOEHbBI K TPYA0BOV AEATeNbHOCTU KpuThyiecku. A. 9. Typesny
NPVBOAMA CNEfyIOLLYI0 NO3MLMIO AYXOBEHCTBA: «J1I0AsiM BOOOLLE HAANEXMT HE CTOMBKO 3a60TUTLCA O NPONUTaHUK 1 O Gu-
314ECKOM CBOEM BN1aromnony4ynm, CKobKo O JyXOBHOM CMaceHuu, O XW3HU BEYHOW. He xneboM eauHbIM ChiT HenoBek»>,
Hapsagy ¢ 3T1M xu3Hb 601bLIMHCTBA HaceneHns CpeaHeBEKOBbS OblN0 CAOXHO NPEACTaBUTb 6€3 EXEAHEBHOMO THXENO0ro
Tpyoa. Tpya Obin 3aHATUEM HEOOXOAMMBIM 1 SBASNCS BAKHOW COCTABHOM 4aCTblO CPEAHEBEKOBOrO 06WecTBa. Tpya urpan
1 GYHKUMOHaNbHYIO posib, 06eperatoLLyio iyLly Yenoseka OT NPasaHOCTU U NafieHns BO rpex. bonee Toro Tpya B onpefe-
NIEHHOW MEPE NPU3HaBaCS CBALLEHHbBIM, Tak Kak Kaxpli Liex HAXOAMNCS NOL NOKPOBUTENLCTBOM Kakoro-H1byab CBATOrO,
a cama TpyaoBas IesTeNbHOCTb YenoBeka bbina nogobHa Tpydy TBopLa, «apxutektopa Mmnpa»®.

Y10 KacaeTcs camux TPYAALWYMXCS, TO UX OTHOLLEHWE K TPYAY B NEPBYIO O4EPEb 3aBUCEN0 OT 3KOHOMUYECKOrO MOTU-
Ba: TPYZA KaK MHCTPYMEHT MOAYYEHNs CPEACTB K CYLLECTBOBAHMIO. Hapsaay ¢ STUM TPyA0Bas AEATENbHOCTb Hecna QyHKLMIO
1 MOPANbHYIO (BEICOKOPE3YNbTATUBHLIN TPYA, KaK BbIPAXEHWE IMYHOMO JOCTOMHCTBA U NOATBEPXAEHME NPaBa NPUHALNeX-
HOCTV K KOpriopauwmu) 1 coumnanbHyio (TPyA Kak cnocob y4acTus B XM3HeAesTeNbHOCTH Liexa, ropoaa, 06LLeCTBa).

Kak BMAHO Ha NpvMepe TPyAOBOW AeATENbHOCTY, BCE AEMCTBMS MHAMBMAA Obliv 0BYCNOBNEHBI EM0 NPUHAAIEXHO-
CTbIO K TOMY WM MHOMY COCAIOBUIO, YTO FOBOPUT O GOPMUPOBAHMN CUCTEMBI BCEOOLLEN HECBOBOBI, YTO HAMPAMYIO Ka-
canocb 1 nNpenenos ceoboabl Tpyaa. Hemeukumin coumonor 3. @pomm, xapakTepurays AaHHY0 3noXy, N1cas, YTo «XOTs
4enoBek He Obl1 CBOOOAEH B COBPEMEHHOM CMbICNE, OH HE Obll MPK 3TOM HX OAMHOK, HX M30ANPOBaH. 3aHnMas onpeae-
JIEHHOE, HEM3MEHHOE 1 HECCMOPHOE MECTO B COLMANbHOM MUPE C CamMOro MOMEHTa POXAEHUS, 4enoBek Obif 3aKkpenieH
B KQKOW-TO CTPYKTYPMPOBAHHON OBLIHOCTM; €ro xu3Hb Hbina ¢ CaMoro Havana HanofIHEHa CMbICIOM, YTO He OCTaBAsI0

24 Xoxnos E. b. Yka3. cou. C. 666.

5 Cwm. Pycckux T. B. Ykas. cou. C. 39; YepHsiea []. B. TpynoBble OTHOLIEHUS B CTpaHax aHrnocakcoHckoro npaea. M.: Bontepc Knysep,
2010.C. 22.

% Tanp /1. C. Ykas. cou. C. 90.

2T XycswHos T. M. Ykaa. cou. C. 32.

28 [ypesuy A. 51. KaTeropum cpeaHeBeKoBON KynbTypbl. 2-€ U3f., ucnp. 1 gon. M.: ckycetso, 1984, C. 176.

2 Tamxe. C. 177.

30 Bpuaon . Ykaa. cou. C. 9; Mypesuy A. §1. Ykaa. cou. C. 180.
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MecTa COMHEHWSIM, OHW 1 He BO3HMKanW»*'. Cornawasch C BbILIENPUBEAEHHOV NO3ULMEN, CNeflyeT OTMETUTb, Y4TO Mpu
TakoM 06LLLECTBEHHOM YCTPOCTBE OTAENbHbBIA MHAMBWA HE OLLYLLAN YLLEMAEHNS CBOMX BO3MOXHOCTEW, CBOIO HeCBOBOY,
Tak kak Nnogo6bHOe COCTOSIHVE SBASNOCH ECTECTBEHHbIM.

N3meHenns, nponsowenwme B CpefiHue Beka, NO3BOAMAM BNEPBLIE YPEryIMpPOBaTh OTHOLLEHMS, CBA3aHHbIE C TPY-
[IOM, Ha YPOBHE HOPMATVBHbIX NPaBOBbIX akTOB. [py 3TOM Maes cBOOOALI TPYAA HE MONyYMa akTBHOIO PasBUTUS, a ee
npeaenbl He PacLUMPUANCh. NOMEHANOCH OTHOLWEHWE K TPYAOBOW AEATENBHOCTH, HA GOPMMPOBAHNE KOTOPOrO MNOBANSIMN
B TOM YWCIE W PENUIMO3HbIE y4eHMst. ECan nepBOHavanbHO TPYA BOCMPUMHUMANCS Kak Haka3aHve 1 AeiCTBMe, OTBAEKatO-
LLiee YenoBeka OT CnaceHus ayLun, TO B AanbHeNWeM TpyAoBas AedTeNbHOCTb Havyana BOCNPUHMMATLCS 61aroCNOBEHHLIM
3aHATVEM.

B Hosoe Bpems nporpecc B chepe NpOMbILLAEHHOCTY M NpOKaTMBLUMECS N0 3anaaHoi EBpone 6ypxyasHble peBo-
ouum XVII-XVIII BB. cTanu npnymHon 6ypHOro pas3sutusa naern cBoboabl 1 nx GOpManbHOro 3akpenneHuns B npaBoBbIX
aKTax.

CyLLLeCTBEHHOE BNMSHME Ha naen CBOOOAb! TPYAA B AAHHbIA MCTOPUYECKMIA NEPUOS, 0kadano obliee passutue nnde-
pasbHbIX KOHLEMNUUIA O ECTECTBEHHBIX NpaBax 1 cBo6oaax. ECTECTBEHHBIM COCTOSIHMEM YEN0BEKA CTANI0 CHATATLCS COCTO-
SHME NONHOW CcBOOOAbI B AENCTBUSX 1 PACMOPSKEHNSX CBOMM UMYLLECTBOM W IMYHOCTBIO B CBOUX MHTEPECAX «B rpaHuLiax
3aKOHa Npupoabl», a Takxe C y4eTOM COCTOSIHUA PaBEHCTBA.

Mopo6Has «BnacTb NPUPOABI» CTana OCHOBOW y4eHMs GU3MOKPATOB, COMTACHO KOTOPOMY BCE COLManbHble, 3KOHOMUYE-
CKve NPOLLECCHl NOAYNHSIOTCS YHUBEPCAIbHBIM, ECTECTBEHHBIM (TO €CTb MPUPOAHLIM) OOBEKTUBHO AENCTBYIOLLMM 3aKOHAM.
[ns onncaHys xapakTepHbIx 4epT MMbepanbHOro ayxa anoxu E. b. Xoxnos npuBoauT cneayioLve ¢noea JOPEBOIOLMOHHOTO
ydeHoro . U. Axxyna: «Ckentuyeckoe OTHOLLEHME K CYLLECTBOBABLUMM YYPEXAEHMAM 1 CTPEMIEHWE K LUMPOKON MHAMBUIY-
anbHON cBOOOAE COCTaBNSIOT XapakTEPHbIE YEPTHI 3Noxu. bpaTcTBO, paBeHCTBO, CBOGOAA CiyXaT I03YHroM BpemeHu. <...>
JKOHOMMYecKas AEATENBHOCTL YeNoBeka, CBOBOAHAs OT BCAKUX OrpaHUyeHnia, TPy, CBOOOAHbIV OT BCAKOWM pernameHTaumu,
MPOMBILLNEHHOCTb 1 TOProB/s, CBOOO/IHbIE OT BCSKOI OMEKM 1 NMPeA0CTaBNEeHHbIE MCKIIOUYUTENbHO YaCTHOW MHNLIMATUBE»®?,

[yxom noao0HbIX HACTPOEHWI BOblM NPONUTAHbI M MPAaBOBbLIE akThl. [leknapaumusa npas YenoBeka 1 rpaxaaHuHa, npu-
HATas B nepuog Benvkon dpaxuysckorn pesonoumn HaupnoHansHeiM cobpaHrem 26 asrycta 1789 r., B ¢T. 4 npoBo3rna-
wana, 4to «cB060/1a COCTOUT B BO3MOXHOCTW AeNaTh BCE, YTO HE BPEAMT APYroMy: Takum 06pasoM OCYLLECTBIEHNE eCTe-
CTBEHHbIX NPaB Kax/J0ro YenoBeka OrpaHNYeHo b TEMW Npefenamu, KoTopble 06ecneymnBatoT ApyrM YieHam obLuLe-
CTBa NO/b30BAHME TEMU XE CaMbIMV NpaBaMu. STV Npeaessl MOryT ObiTb YCTAHOBNEHbI SULLIb 32KOHOM»S,

MIMEHHO C 3TUM NeproLOM MOXHO CBSI3aTb NEPBOE YNOMUHAHWE NPOSIBAEHWA CBODOALI TPYAA B IOPUANHECKMX AOKY-
MeHTax. KoHcTutyumen ®panumnn 1791 1. rapaHTnpoBanach «40nyCTUMOCTb BCEX rPaxaaH KO BCEM MECTaMm U JOMKHOCTSM,
co06pasHo nx [o6poaeTensm 1 TanaHTam»*, [leknapauys npae YyenoBeka v rpaxaaHuHa 1789 r., kotopas no cyTv sBns-
etcst npeambynoi k KoHctuTyummn @paHuum 1793 1., 06baBasna, 4To «npaBo COOCTBEHHOCTV COCTOUT B NpuHaanexatlei
KaxaoMy rpaxgaHuHy BO3MOXHOCTW MOMb30BAaTbCA WM pacnonarats N0 YCMOTPEHWIO CBOMM MMYLLECTBOM, CBOMMU O0-
xodamu, nnogamu CBOEro Tpyaa U CBOero npombicna»® (cT. 16); «rpaxaaHam He MOXET ObiTb BOCMPELLEHO 3aHMMATLCS!
Kakum yrogHo TPYAOM, 3eMNedenvem, NPOMbICIOM, TOProeien» (CT. 17); «kaxaplil MOXEeT NpeaoCcTaBndTb N0 AOrOBOPY
CBOW YCAYTN 1 CBOE BPEMSI, HO HE MOXET HI MPOAABATLCSA, HM ObITb NPOAAHHBIM: Er0 IMYHOCTh HE ECTh OTHYXAaemMas cob-
CTBEHHOCTb. 3aKOH HUKOMM 00pa30oM He AOMNYCKAET CYLLECTBOBAHMS ABOPHU; BO3SMOXHO NLLb B3aMHOE 0643aTeNbCTBO
06 ycnyrax v BO3HarpaxaeHuv Mexay TPYAALMMCS U HaHUMaTenem».

B nuTtepatype BbiCka3blBaeTCA MHEHME, 4TO cBOoGOAa TPyAa fBASNaCch NPOsiBAeHNeM cBOBOAbI CamMOi NMYHOCTH,
a NoTOMY He HyxJanacb B HOPMaTMBHOM 3akpensieHun. o cnosam dpaHuy3ckoro opucta J1. Aioru, «Hu Jeknapaums
1789 1., Hn KoHcTuTyums 1791 r. He popmynnpoBanv npuHUmMna cBo6oasl Tpyaa. 1o cumTanm 6ecnonesHsiM. 370 Obi1o
HeobHxo4MMOoe NOCNeACcTBMe MHAMBUAYaNbHOM CBOOOAI»®. BaxXHO OTMETUTb, YTO B «3aKOHE OTHOCUTENIbHO COOPaHUIA
paboyrx N PEMECAEHHMKOB OOHOMO U TOrO XXe COCTOSHWSA U OOHOW 1 TOW xe npodeccum» oT 14 monsa 1791 r. (tak-
Xe U3BECTHOM, kak 3akoH Jle LLlanenbe) Bce-Taku ycTaHaBAMBaNoOCh, YTO «Te, KOTOPbIE MYTEM Yrpo3 v Hacunms ByayT
nokKyllaTbCst Ha paboynx, HapyLias TeM CaMblM YCTAHOBNEHHYIO KOHCTUTYLIMOHHBIMK 3akoHaMu CBOGOAY NPOMBICIOB
1 Tpyaa, 6yayT NnpecnefoBatbCs YroNoBHLIM NYTEM CO BCEM CTPOrOCTbiO 3aKOHOB Kak Hapywutenu o6LeCTBEHHOro

31 ®pomm 3. BercTao 0T cBo6OAbI / Nep. ¢ aHr. A. JlaktoHosa. M.: ACT, 2009. C. 39.

82 Guxyn M. M. Arrnuniickas ceo6oaHas Toprosasi. C. 154-155. LiuT no: Xoxsios E. 5. Ykas. cou. C. 801.

[eknapauus npas Yenoseka 1 rpaxaanunta : ot 26 asrycta 1789 r. TekCTbl BRXHENLWUX OCHOBHBIX 3aKOHOB MHOCTPaHHbLIX FOCY/1apCTB.
Y. 1. /nep. ®. ®. KokowkuHa. M.: N3ganune M. n C. CabawwHukosbix, 1905 [SnekTpoHHbIN pecypc]. Bukuteka — cBo60gHas brbanoTeka.
URL: https://ru.wikisource.org/wiki/[leknapauna_npaB_4enoBeka_un_rpaxaaHuHa (aata obpatierus: 01.10.2022).
34 KoHcTuTyuus dpaHLym : 0T 3 ceHTabps 1791 r. 3akoHoaaTenbHble akTbl dpaHLym / nep. ¢ npeg. P. Jlem6epk. CM6.: KHuronaaarens-
cT80 «Monotb», 1905. C. 31.
%5 KoHctutyuus dpaHLmm : oT 22 aBrycTa 1795 r. [AneKTpoHHbIN pecypc]. cTopuyeckuit dakynbtet MIY. URL: http://www.hist. msu.ru/
ER/Etext/cnst1795.htm (nata o6pauienns: 01.11.2022).

KoHctutyums ®panumn : oT 24 nioHsa 1793 r. [AnekTpoHHbIi pecypc]. Mictopudeckuin dakynsteT MITY. URL: http://www.hist.msu.ru/ER/
Etext/cnst1793.htm (pata o6patierus: 03.11.2022).
ST oru 1. KoHctutyumonHoe npaso. O6was Teopusa rocygapctea / Mep. ¢ ¢p. A. AweHko, B. KpacHokytckoro, b. CbipOMATHIKOBA.
M.: Tunorpadws T-Ba W. . CeitvHa, 1908. C. 750.
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cnokoncTems»*, Takum 06pa3omM, HECMOTPS Ha YTBEPXKIEHME BbILLIEYNOMSHYTOrO aBTopa Hannyne ceob0obl Tpyaa npe-
3I0MMPOBANOCh MyTEM TONKOBAHMSA COAEPXAHNS KOHCTUTYLIMOHHBIX 3aKOHOB.

B yactn 3akoHa Jle LLlanenbe HeobxoayMmo Takke OTMETWUTb, YTO OH Kak Henb3st fyylle oTpaxasn NO3yHr-npuHLMN
laissez faire, laissez passer®®, KoTopblii CTan CUMBOIOM TEX IMBepabHbIX UBMEHEHWIA, 4TO NPOUCXOAMNIN B 3KOHOMUKE. CyTb
npuHUMNa 3aknoyanack B 06ecneyeHnm nonHom Xo3ancTBEHHOM cBOOOIb! Kak TakoBOW, Npu 3TOM cBoBoaa Tpyaa Takke
BKJIIOYANaCh B Takyto cBO6OAY. MI3MEHMNOCH M CaMO OTHOLLIEHKE K CBOBOAHOMY TPYAY. ECnv paHbLue TpyA paccmaTpreancs
KaK yaen HU3LLNX COCNOBWI, HE MMEBLLINX COOCTBEHHOCTM, TO CO BTOPOW NonoBuHbl XVIII B. «CBOGOAHbIN TPYA CTan paccma-
TPUBATLCA Kak MCTOYHUK GoratcTa»*,

Mpwn aTOM TpaHCHOPMMPYETCA 1 3HaYEeHME 10roBOPa, ONOCPeayIOLLErO OTHOLLEHNS!, CBSI3aHHble ¢ TpyaoM. CBoboaa
Tpyaa npeanonarana BO3MOXHOCTb OTAENbHOro cybbekTa (paboTHMKa) HE3aBUCUMO BbliGMPaTh 1 BCTyNaTh B OTHOLIEHUS
¢ apyruMm cybbekToM (paboToaatenem), rae 06e CTOPOHbI ABASIOTCS I0PUANYECKM PABHBIMU MO OTHOLWEHWIO APYT K APYTY.
Kak otmeyvaeT E. b. X0x/10B, «40rOBOP CTAHOBUTCS €CNIN HE EANHCTBEHHBIM, TO UCKIIOUUTENBHBIM KOPUANYECKUM PErYNATO-
POM KaK B NpefnprHMMaTenbCKoi Chepe, Tak v Ha pbiHke Tpyaa»*'. Takum 06pa3om, GopManibHO MOXHO NPeANoNoXnThb
CyLLLECTBOBAHMWE B OMCbIBAEMOM NEPUOLE CBODOAbI AOrOBOPA, PEMYNMPYIOLLErO OTHOLLEHUS, CBA3AHHBIE C TPYAOM.

OnHako nogo6Hoe NpeanonoXeHne He B NOSIHOM Mepe oTpaxaeT GakTuieckyto cutyaumio. Hanpumep, [. B. YepHs-
€Ba, aHaNIM3npys peryavposaHve Tpyaa B aHrIMACKOM Npase B TOT Xe UCTOPUYECKMIA NEPUOL 1 NOA, BAUSHUEM TEX Xe -
BepanbHbIX MO, YTBEPXAAET, HTO «PEryNMPOBaHME TPYAA BCE eLLE OCYLLECTBAANOCH MPEUMYLLECTBEHHO YEPES UHCTUTYTHI
nybAnYHOMO NpaBsa, TO ECTb YePe3 HOPMbI 3aKOHa 1 NpeLeaeHToB. Chepa NCnonb30BaHWS KOYEBOMO MHCTUTYTA YACTHOrO
npasa (Lorosopa) B chepe HaeMHOro Tpyaa 4o XIX B. octasanacb B AHMMM BeCbMa y3KoW. [JoroBOPHOMY perynmpoBa-
HUIO NoANExan NPEnMyLLECTBEHHO NNLLb YPOBEHb 3apabOTHOM NNaThl, NPUYEM M B 3TOM OTHOLLIEHMK CBOBOAA 1OrOBOPHOrO
perynMpoBaHus Obina BecbMa ycnoBHon*, <...> Hble xe yCnoBus HaiiMa AUKTOBaNnCh NyoanyHbIM NpaBom nmbo npowms-
BOJIbHO YCTAHABAMBANNCh HAHUMATENEM B OIHOCTOPOHHEM Nopsiake»*. B CBA3M C 3TUM MOXHO 3aK/Ii04NTb, YTO B CPEae Co-
BPEMEHHbIX Y4EHbIX HE BbIPabOTaHO eAMHOr0 NOAX0AAa K BONPOCY O CYLLECTBOBaHUM CBOGOAbLI TPYAOBOro A40roBopa B pac-
CMaTpMBaEMbIN UCTOPUHECKMIN NEPUOA,.

JanbHenwee pa3sutne naen csoboapl NPMBENO K TOMY, YTO y4acTve B peryanpoBaHum Tpyaa oObeanHeHunin pabot-
HUKOB Ha4ano paccmaTtpuBaTthCs B KayecTBe $akTopa, KOTOPbI OrpaHnYMBaEeT UHAMBMAYaNbHYI0 cBobogy. 1o cnosam
E. B. Xoxno.a, «B koHLe XVIII B. 6bina chopMynnpoBaHa... IOKTPKHA, COrnacHo KOTopol 06beanHeHWs Ntoaei, kopnopawms
cama no cebe ecTb 6e3yCNOBHOE 3710, NoAexallee ycTpaHeHuio paan obecneyeHns cBOOGO LI YENOBEYECKOMN IMYHOCTY.
Moatomy ny6nnyHas BnacTb NPeAnpUHUMAET MEpbI, HaNPaBAEHHbIE HA MKBUAALMIO CYLLEECTBYIOLLIMX KOPNOPAaLIMA, Npexae
BCero o6pasdyembix NO NPU3HaKy eanHCTBa Nnpodeccuu. <...> bbin MPOBO3rAalleH MHAYBMOYANIN3M — OTPULAHNE BCAKMX
OopraHm3aumi, BCAKMX CO30B, BCAKOrO eMHEHNS ML, OOHON 1 TOW Xe npodeccun, 0QHOro 1 TOro Xxe kiacca, aas co-
BMECTHbIX AeVCTBUIA, ANs 3aLUMUTbI OBLLMX MHTEPECOB... He MOXET BbITb HY KaKuX-A1BO0 KOPNOpPaTUBHBLIX MOCPEAHMKOB. .. HU
COrnalleHuin nHaMBMayyma ¢ koprnopaumei, nbo aTo nckaxaeT unm yeTpaHseT cBoOO0AY HAMBUAYabHbIX COMaLLeHmn»*,
[1. Bpn30oH NoO 3TOMY NOBOAY BbICKa3blBal MHEHWE, YTO «KaK 1 GEeO0AabHbIA CTPOW, LEXW CTECHSAIM SKOHOMUYECKOE pas-
BUTME Oypxyasuu; Baarogaps CBOEMy AyXy MOHOMOMUIA, CBOMM pPErflameHTam W NPensTCTBUSM, KOTOPbIE OHWU CTaBWM
MPOrpeccy NPOMbILLEHHOW TEXHWKM»*®, ECTECTBEHHBIM PE3yNbTaTOM PacnpoCTPaHeHVs NoA0OHbIX M SBNSETCS KOHeL|,
LLeXOBOW CUCTEMbI OpraHu3aLumm Tpyaa, rocnoLCTBOBaBLUEN 3MOX0N paHee.

Bo ®paHumm HopmaTWBHBIM NPABOBbLIM BbIPAXEHVEM 3TOMO CTaNo 13aaHue «Jekpeta 06 YHUHTOXEHUW BCEX NOLWNH
3/1, BCeX MeTpu13 1 LIeX0OB 1 0 BBeAEeHUN naTeHToB» oT 2—17 mapTta 1791 r., CT. 2 KOTOPOro OTMEHSNINCH LieXn 1 Konnernm,
YnomsaHyTbln paHee 3akoH Jle Lanenbe 6bin LennkoM NOCBSLLEH UCKITIOYEHWIO BO3MOXHOCTY BOCCTAHOBIEHNS YHUHTOXEH-
HbIX KOPNOPALLMA OAHON 1 TOW Xe NPOdECCUM: FOCYAaPCTBEHHBIM U MYHULIMMAbHBIM OpraHam BAacTi NPeanucbiBanoch He
B3aMMOAENCTBOBATH C NOAOOHLIMY 06beANHEHNAMY PAOOTHMKOB, @ YNEHCTBO B Taknx 0ObEANHEHNSX U YNPABAEHUE UMK

38 3aKoH OTHOCWTENBHO cobpaHunii pabounx 1 PEMECIEHHNKOB OOHOrO W TOrO Xe COCTOSIHWUS U OOHOW U TOW Xe npodeccun (3akoH
Ne Wanenwe). Unt. no: Fanaxsa M. H. (pen.), baoxuH H. H. (cocT.) KOHCTUTYUMM 1 3aKOHOZATEeNbHbIE akThl BypXyasHbIX rocyaapcTB
XVII-XIX BB. AHraus, CLUA, ®paHuua, Utanua, Fepmanua: COopHUK OKyMeHTOB. M.: Tociopusaart, 1957. C. 242.

«[1yCTb BCE MAET, KaKk naeT» (nep. ¢ dp.).
40 KpyanHuH A. B. MeToLonornyeckme acnekTsl pacCMOTPEHMst pobaemsl cBOOOALI TPYAa 1 CBOOOALI TPYAOBOrO AOroBOpa. BecTHuk
YomypTtckoro yHusepcuteta. Cepus: 9koHommka 1 npaeo. 2015. N2 1 [SnekTpoHHbI pecypc]. HayyHas anekTpoHHas 6ubnunoteka «Ku-
6epllenmnka».  URL:  https://cyberleninka.ru/article/n/metodologicheskie-aspekty-rassmotreniya-problemy-svobody-truda-i-svobody-
trudovogo-dogovora (nata obpaueHums: 18.10.2022).
41" Xoxnos E. B. Yka3. cou. C. 827.
42 OTtmeTiM, uTO 1 Bo PPaHLIY3CKON pecnyBanke Nepnoaa sKoGHHLEB AaHHLIA BONPOC PeryvpoBancs nyGandHLIM npasom. Tak, «Je-
KpeT 0 Makcumyme» 0T 29 ceHTabps 1793 r. ycTaHaBnvBan MakCManbHoe 3HadeHne 3apaboTHol nnathl (CT. 8). CMm. «[lekpeT 0 Makcumy-
me» 0T 29 ceHTabps 1793 r. [AnekTpoHHbIN pecypc]. MicTopuyeckuin dakynsteT MITY. URL: http://www.hist. msu.ru/ER/Etext/maximum.htm
(naTa obpalyeHus: 04.11.2022).

YepHrsiesa /1. B. Ykas. cou. C. 34.
4 Xoxnos E. b. Yxas cod. C. 751.
45 BpuaoH 1. Ykas. cou. C. 230.
46 JlokymMeHTbl ucTopmn Benukon dpaHLysckoin pesontoumum B Agyx Tomax. T. 2 / OTB. pen. A. B. Ano. M.: 3patensctBo MOCKOBCKOrO
yHuBepcuTeTa, 1992. C. 41,
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HakKasblBaNoCh LWTPadamm, TIOPEMHBIMU 3aKTIOYEHUSMN 1 UHBIMU CaHKuuamu. CnegyeT OTMETUTb, YTO 3aTeM NO3uLUMs NO
oTpULaHWio koprnopauwii beina sakpenneHa u B KoHctuTyumum @paHumum 1791 1., B COOTBETCTBUM C KOTOPOWA «HE CYLLLECTBYET
6onee H1 COCNOBHbIX LIEXOBbIX YPaB, HY MPOMECCUOHANBHbIX, XYAOXECTBEHHBIX UM PEMECAEHHBIX KOpropauuii»*'. Takum
06pa3om, B Lensx 3awwmTel CBOOOALI CTOPOH A0roBOPa OT BO3AEVCTBUS TPETHMX L, UCKMIOYaNoCh Camo CyLLECTBOBaHME
NOA0GHbIX 1L, YTO 3aTeM BbINO PeannM30BaHO B HOPMATUBHbIX MPABOBbIX aKTaX TOr0 BPEMEHN.

Hapsagay ¢ Tem, 4to paboTHUKM ANLLAANC BO3MOXHOCTU KOMMEKTUBHO OTCTAauBaTh CBOW MHTEPECH! MyTEM KOOPAMHALLN
[eCTBIWIA, rOCYAapCTBO Takke CTapaiioCh HE BMELUMBATLCS B UHAMBUAYaNbHbIE OTHOLIEHWS MEXAY ANLOM, NpeaocTaB-
NSIOLWMM CBOW TPYA, W AMLOM, Takoit Tpya ucnonbayowmm. Ceoboaa aorosopa obecneyvsanach pacliMpeHMem 4acTHo-
NpaBOBOro PErynMpoBaHnst CTOPOH C OJHOBPEMEHHON MUHUMU3aLmel Ny6aMYHO-NPaBOBOro PerynnpoBaHns co CTopo-
Hbl rocypapctea: «Ceo6ofy AOroBapuBalOLLMXCS CTOPOH HE MOXET OrpaHWyMBaTh HEe TOMbKO KOPNOPaTUBHLIA MHTEPEC,
HO Jaxe n uHTepec Bcex»*. Kak otmedaet . @. LLeplieHeBuy, «rocyaapcTBo, KOTOPOe A0 CYX Mop OnfeTano rpaxmna-
HWHA MepamMu CBOEro MoneYyeHns, NocTaBmno cebe 3aaady NPeaoCcTaBnTb Ero CBOEMY COGCTBEHHOMY YCMOTPEHMIO. <...>
MpenocTtaBnas nonHyo ceoboay 60pbOe MHTEPECOB 1 OCTAaBAasSCb B CTOPOHE, MOKA HE HapyLlannCh npaea, rocyaapcrso
Npy3HaNo NPUHLMN HEBMELLATENbCTBA M NOCTaBwMio cebs, Mo yaayHOMy BbipaxeHuto Jlaccans, B NMofoxeHWe HOYHOro
CTOpOXa»*?,

HeBO3MOXHOCTb pabOTHMKOB 06BbEAMHATLCS B KOANMLIM 1 HEBMELLIATENBCTBO rOCYAAPCTBA YCTAHOBMAY TaKOe COCTO-
SHKE, NPU KOTOPOM X0TS GOpMabHO 1 Bbina 3akpenneHa cBo60Aa TPYAA W LOrOBOPA, HO Ha NPaKTUKE YCIOBWS YCTaHaBNN-
Ba/MCb paboToJaTeneM B 0LHOCTOPOHHEM NOPSAKE. PacnopsixeHre paboTHUKOM CBOMMM CMOCOBHOCTAMM K TPYAY B TAKOM
CUTyaumnu eaBa v MOXHO 6bi10 Obl CYMTaTh CBOGOAHBIM.

B kaxpom nHavBuayansHOM 06LLIECTBEHHOM OTHOLLEHUM KOHKPETHBI paboymnii 0cTaBancs OAMH Ha OAMH CO CBOWM
HaHumarenem. C yTpaToi BO3MOXHOCTW 00beANHATLCS A1 OTCTauBaHUs CBOVIX MHTEPECOB M CAMOYCTPaHEeHNEM rocyaap-
CTBa U3 perynnpoBaHms Tpyaa pabounii okaseieancs B cnabewiem nonoxeHun. C y4eTom TOro, 4To y npeanpuHnuMaTens
nUMencs kanutan, a paboynii Mor NPeanoXmTb TONMbKO CBOIN TPYA, TO GaKkTMHECKoro paBeHCTBA MEPErOBOPHbLIX BO3MOX-
HOCTEN He CYLLECTBOBAO: Ha (POHE BbICOKOrO NPeAsIoXeHMst paboyert cunbl, ecnn paboTHUK 0TKA3bIBAICS TPYAMTLCS Ha
YCNOBUSX, MPELANOXEHHBIX HAHMMATENEM, NOCeaHNU MOr 6e3 0cO60ro Tpyaa HanuTu Apyroro, bonee «CroBOPYMBOro» pa-
6OTHYKA.

[anbHelwee «paclunpeHne» ceoboabl Tpyaa 1 LOroBopa NpYBENO K YBENMYEHUIO CYOBEKTHOrO COCTaBa OTHOLLEHW,
CBA3aHHbIX C TPYAOM. 3a OAHM 1 Te e pabouyne MecTa Hapsay ¢ paboTHMKaMU-MYXYMHAMU CTanu KOHKYPUPOBAaTh XeH-
WMHbI 1 get. CBA3aHO 3TO OblN0 C HECKONLKMMU NpUYMHaMin. Bo-nepBbix, MHAYCTpUanM3aums nponsBoACcTBa CHU3UNA
HeobXxoaMMOCTb B TAXENOM Gr3n4eckom Tpyae. Bo-BTopbix, And paboTtonarenst SKOHOMUYECKM BbIrOAHEE ObIIO HaHATb
XEHLLUMHY nnu pebeHka, Tak kak CTOMMOCTb VX paboThl 6bina fAellesne. B cBa3u ¢ aTum E. B. XoxN10B 3a8BNSET, YTO «MPUH-
LM HUYEM He OrpaHnYeHHO cBOBOAbI OrOBOPa NO3BOSAA 3aKio4aTh TPYAOBOV A0rOBOP C KEM YrofiHO, a 06LLIECTBEHHOE
MHeHWe 61aroCkNOHHO OTHOCUAOCh K TPYAY AETEN, CHMTAs Er0 BaXHbIM BOCIUTATENbHBIM NPOLECCOM»™,

Taknm o6pasom, Ha pydexe XVIII-XIX BB. naes xo3ancTBEHHOK cBO6OALI BONAOTMAACL B CBOHOAE X035IMCKON. He oT-
pvlas, 4to, BO3SMOXHO, UMENNCH Cryyau, Koraa paboToaaTenb BEN PaBHbIi AManor ¢ 0TAENbHbIM PaOOTHUKOM U y4UThIBAN
€ro VHTEPECHI!, CTOUT BMECTE C TEM OTMETUTb, 4TO B BONBLIMHCTBE CAy4aeB paboToaatenv OPUEHTUPOBANNCH HA CBOW WH-
TEPEChI, @ UHTEPECHI PAOOTHIKOB B Ny4LLEM CITy4ae YYUTBIBANCH B TOM 06bEME, YTOObI HE YXYALINTL MPON3BOANTENLHOCTb
ux TpyAas!, a B xyAawem — MHTEPECH PabOTHUKOB NOIHOCTLIO UTHOPUPOBANVCH W YLLEMASAMCH. Bce 3TO NpuBENo K 4pes-
MEPHOI1 aKcnnyaTaLmum TpyL0CnoCOBHOr0 HaCENEHNS, YBENMYEHMIO KONMMYECTBA PaboUyX YaCoB, YMEHbLUIEHWIO BO3HArpax-
LLEHNS 1 BBICOKOMY YPOBHIO 6€3paboTuLibl AaXe NPW 3HAYMTENBHOM 3KOHOMUYECKOM NoAbeME. HECMOTPS Ha TO, 4TO CTa4ku
OblNK 3anpeLLeHbl®?, 3T0 He 0CTaHaBNMBaNO PaBOTHNKOB: BO3HUKANIN Pa3ndHble CTUXMIAHbIE 3a06aCTOBKM C TPEGOBaHMSIMM
MOBbILIEHUS BO3HArPaXAEHWS, OrpaHnyeHns paboyrx 4acos, ynyyLlleHns yCnoBuiA Tpyaa v T. 4. BosHukna cutyaums, KoTo-
pyto K. P. Monnep Hasean Obl «napafokcom cBOOOAbI»: «NapaAoKC CBOOOA MOKA3bIBAET, 4TO CBOOOAA B CMbIC/E OTCYT-
CTBUS KaKoro 6bl TO HY OblI0 OrPaHMYMBAIOLLETO €€ KOHTPOAS A0XHA NPUBECTU K 3HAYUTENBHOMY €€ OrpaHYeHuIo, Tak Kak
[laeT BO3MOXHOCTb 3a1pe nopaboTuTb KPOTKMX»*,

[locne 0Co3HaHUS TAXENOro NONOXEHNA PAB0OYUX OblNM NPEANPUHATE NEPBLIE MOMNBLITKMA NYGANYHON BAACTM BME-
LIaTbCS B OTHOLLEHNS Mexay paboTHUKOM 1 paboToAaaTeNnem, KOTOpbIE MPEXAE OCHOBLIBAIMCh HA MPakTMYeckn abco-
JIOTHOM YCMOTPEHMM CTOPOH. Mpun 3TOM OrpaHnyeHne ceo60abl TPYAOBOro AOr0BOPA LU0 B TOM Xe NOCNeA0BaTENbHO-
CTW, YTO 1 Nerann3auusa TPYAOBbLIX NPAB: PErYIMPOBAHME TPYAA HAUMEHEE 3aLLMLLEHHBIX CNOEB TPYA0CMNOCOOHOMO Hace-

47 KoHetutyLms dpaHumm : oT 3 ceHTaBps 1791 r. 3aKkoHopaTenbHble akThl PpaHuyn / nep. ¢ npea. P. lembepk. Cr6.: KHurouaaatens-
¢80 «Monotb», 1905. C. 28.
48 Xoxnos E. B. Yka3. cou. C. 826.

LLlepueresuny I'. ®. N3bpanHoe. B 6 1. T. 4, Bktovas O6Lyto Teoputo npasa / BeTyn. cnoeo, cocT.: M. B. KpaweHnHHrkoB. M.: CTatyT,
2016. C. 219.
50 XoxnoB E. b. Yka3. cou. C. 832.
51 PaBoTopaTenb MOr CReamTh 3a COCTOSHIEM CBOVX PABOUMX HE U3 FyMAHUCTUYECKUX COOBPAXEHNIA, a C LESbIO COXPaHEHUs 3hheKTIB-
HOCTW TPYA0BOrO NPOLLECCa M MUHMMU3ALMN U3AEPXKEK.

Cwm.: Bpuson [1. Ykas. cou. C. 402-406.
% onnep K. P. OTkpbiToe 06LLeCTBO 1 ero Bpar. T. 1. M.: KynbTypHas uHuumatiiea, 1992. C. 328.
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JIEHUS (KEHLUMHBI, IETLN), yCTAHOBNEHNE MUHMMaNbHBIX TPDEO0BAHMI K yCIOBKSM TPYAOBbLIX JOrOBOPOB (TMMUT paboyero
BPEMEHMW, MUHUMASbHBIA pa3Mep onnathl TPYAA U ee NepuoaMYHOCTb, a Takke CaHUTAPHO-TUIMEHUYECKUE YCIOBUS
Tpyna)®*. Tak, yxe B 1802 r. aHrniACK1MM napnameHToM 6bin n3gaH «3akoH 0 COXpaHeHWN 340P0BbS 1 HDABCTBEHHOCTM»,
OrpaHNYMBAIOLLN NMPOAOKUTENBHOCT paboyero BpemMeHy ana aete 12 yacamu. CTOUT OTMETUTB, Y4TO OrpaHuyeHne
abCoNoTHOM CBOOOALI TPYAA OCYLLECTBASANOCH HE OAHOMOMEHTHO, Tak Kak N0A0OHbLIE MHULMATUBLI BCTPEYAN OXeCTO-
4YeHHOe conpoTueneHmne. Kputnka noBbILEHNS POAK FOCYAAPCTBA B PErYIMPOBAHMM TPyAA OCHOBLIBANACh Ha HEJOMy-
CTUMOCTVM OrpaHnyeHns cBo6OAbI TPy 1 CBOOOAL OrOBOPA, a TAKXE 3asBAEHWM, YTO NPOU3BONBHOE BMELLIATENBCTBO
nybANYHOM BAACTM 0CNAaBUT KOHKYPEHTOCMOCOBHOCTL NPOMbILLNEHHOCTU. CneayioLLnii 3aKoH B AHMAKK («3akoH o xnion-
KonpaamnbHbIx Gabpukax»), CyLLeCTBEHHO NOBAUSBLUNIA HA PerynmpoBaHue Tpyaa, 6bi1 nagaH Tonbko B 1819 . 1 ycTa-
HaBAVBaN MUHUMaNbHbIV BO3PACT TPYAOYCTPONCTBA C 9 NeT. AHanormyHele 3aKoHOAaTENbHbIE 3MEHEHNS MPOUCXOANIN
N B APYruX eBPONENCcKmx cTpaHax. B ganbHelem Bbinn yCTaHOBAEHbl OrPaHNYEHNS O MPOAOIXUTENBHOCTM paboyero
[OHS AN XEHLWMH, 0 paboTe B HOYHOE BPEMS, Dbl YCTAHOBAEHBI MUHUMANbHBIE Pa3dMepbl 3apaboTHOM nnatel U T. 4.
MMeHHO nogo6HbIE akThl, KOTOPLIE OrpaHnymMBany cB060Ay AOrOBOPA, HO MPU 3TOM HECNN B Cebe PYHKLIMIO COLManbHON
3aLmTbl cNaboit CTOPOHLI, CTaNn TO OCHOBOW, Ha KOTOPOW BO3HUK/O CHavana GpabpryHoe 3aKkoHOaTeNbCTBO, a 3aTeM
1 TPYOOBOE.

Takum 06pa3om, aTansl paseuTvs uaen cBoboasl TPyAa U ee NPOSBAEHU HEPA3PLIBHO CBS3aHbl C OOLLENPUHATON
XPOHONMOrME MCTOPUHECKMX MEPUOAOB.

B nepvon apeBHenLLnx rocyaapcTs arpapHO LMBUa3aummn cBo60Aa TPyAA OTCYTCTBOBAA Kak TakoBas B CUy OTCYT-
CTBMSI CaMoW naen cBo60abl TMYHOCTM. BCe 06WEeCTBO NOAUYMHSAETCS XECTKOMY PEryIMpOBaHMIO roCyAapcTea, 1 nyonuy-
Hble MHTEPECH! CTOAT Ha MEPBOM MECTE.

B AHTUuHOCTM B rocyaapcTeax JpesHeit peunn n lpeeHero PymMa nonyyatoT pa3sutue naen ceoboasl. Ceoboaa Tpy-
[a NposIBASETCS B BOSMOXHOCTM CBOOOAHOr0 BhiOOpa NPUAOXEHNS CBOMX cnocobHocTel k Tpyay. OaHako peanusaums
CcBOOOABI TPYAA YCNOXHANACh HAaNM4YMeM Tpyaa pabekoro, KOTOpbI uMen 6onee WMpokoe pacnpocTpaHeHne. Ko Bcemy
STOMY OTHOLUEHME OOLECTBA K HAEMHOMY TPyAy CBOOOAHbIX MOAEN B OCHOBHOM SIBASNOCH OTPULATENbHBLIM, Tak Kak, no
MHeHWI0 06LLLECTBA TOrO BPEMEHM, NOA0OHON AESTENBHOCTLIO CBOBOAHDIV YeNOBEK A0BPOBONIBLHO HU3BOAMA cebst [0 no-
noxeHus paba.

Csobopa Tpyana B CpelHEBEKOBbE OrpaHMyMBanach LLEXOBOM OpraHv3almei NpomM3BoACcTBa, KOTOpas 3aTeM TpaHec-
dopmrpoBanack B MaHydakTypy. HecMoTpst Ha NOsIBNIEHME NePBbIX HOPMATVBHBIX NMPABOBbLIX aKTOB, PErYMPOBABLLMX OT-
HOLLEHWS O TPyAE, A0rOBOPHbLIE GOPMbI MPUBAEYEHUS K TPYAY, B KOTOPbIX MOrna 6bl ObITb peannsoBaHa cBo604a TPYAQ, He
HaLLIW 3HAYUTENBHOIO Pa3euTUS. JoroBOpoM NOATBEPXAANCS NULLb CaM GakT BOZHUKHOBEHNS OTHOLLEHWI Mexay paboT-
HUKOM 1 paboTofaTenem, Ho NoAPOBHLIX YCNOBWIA, NpaB 1 06513aHHOCTEl CTOPOH Takoe CornalleHre He Coaepxano. 310
no3BoAsno paboToaaTento akcnayaTMporaTtb paboTHUKA B TEX NPeAENax, noka 3T0 He NPOTUBOPEUU0 NYBANYHBIM MHTEPE-
caM. HecMoTps Ha orpaHuyeHve cBoboabl TpyAa C TOUKM 3peHnst paboTHMKa TPy HEC B cebe 9KOHOMUYECKOE, COLUMaNbHOE
1 OyXOBHOE coaepxaHue. Takol paboTHUK He oLlyLLan Heceoboy, Tak kak 6a1aroaaps TakoMy Tpyay OH 3aHMMan onpeae-
NIEHHYIO POSb B CPEIHEBEKOBOM OOLLECTBE, M 3TO NPUAABAN0 CMbIC/ €r0 CYLLECTBOBAHMIO.

B nepuon HoBoro Bpemern nubepanudaums SKOHOMUKA 1 PA3BUTUE YHEHUSI O €CTECTBEHHBIX MpaBax npeobpasunu
006LLECTBEHHbIE OTHOLWEHWS B cepe Tpyaa, a ceoboa Tpyaa crtana 0HUM U3 OCHOBHbIX NPUHLMMNOB. Ho abcontoTHas CBO-
604a NMMYHOCTV He MOr/1a COCYLLLECTBOBATL C BMELLATENbCTBOM CO CTOPOHbI KOpPropauuii 1 rocyaapcTsa, NosToMy Koprno-
pauumn Bbinn 3anpeLLeHbl, a posb rocyapcTsa B PeryamMpoBaHum Tpyaa 6bina MUHUMU3UpoBaHa. JaHHble AeiCTBUs npw-
BE/V K M1a4Y€BHbIM MOCAEACTBUAM U YCIOXHSIIN peanm3aumio cBoboasl Tpyaa.

[anbHelwee pa3sutrie cBOOOAbI TPyAA CBA3aHO C GOPMMPOBAHNEM KOMMIEKCA HOPMATUBHBIX MPABOBbIX aKTOB, KOTO-
pble B Oyayliem 6yayT npuyncieHsl K 0Tpacam TpyaoBoro npaea. CBo604a TpyAa CTana peannsoBbiBaTbCs HApsAay C PasyM-
HbIM Y4aCTeM roCyaapCTBa B PEryAMPOBaHNM OTHOLEHW B CHepe Tpyaa NyTeM NPUHATASA aKTOB, MMEIOLLMX COLMabHbIN
XapakTep ¥ OrpaHnymBatoLLyx cBO60Y YCMOTPEHMS CTOPOH B LENSX 3aLLIUTbI CNaBoi CTOPOHbI TAKMX OTHOLLEHWI.

Takum 06pa3oM, C y4eTOM BbILIEOMMCAHHBIX XapaKTEPUCTUK TOTO MU MHOFO MCTOPMYECKOrO NEPUOAA B KOHTEKCTE
cBO6OABI TPYAA, B paMkax PacCMOTPEHHOM BPEMEHHOW JIMHUM MOXHO CHOPMMUPOBATL CReaytoLLyi0 NeEPUOAM3aLMIO pas-
BUTWS naen cBoboabl Tpyaa: 1) neprog oTpuuaHus cBo60AbI TPpyAa, KOTOPbIA COBNAAAET C NEPUOAOM CYLLECTBOBAHNS rO-
cyaapcTs peBHero Boctoka; 2) nepunoa npe3penuns K ceo60Ae TPpyAa, XapakTepHbI Ans neprnoaa AHTUYHOCTY; 3) nepmog,
KOPMopaTWBHOI0 OrpaHn4eHmns ceoboabl Tpyaa, coBnanaoLwmin ¢ nepronom CpeaHeBekoBbs; 4) nepuoa abcontoTHON CBO-
6oabl Tpyda, KOTopbIi Npuwencs Ha koHew, XVIII — Havano XIX B.; 5) nepnoa paumoHanusaumuy cBo60 sl Tpyaa, CBA3aHHbIN
C NepBbIMU NPU3HAKaMM1 3apOXAEHVS OTPACAN TPYAOBOro Npaga B Havasne XIX B.

MoAaBOAA NTOT, MOXHO 3aK04MTh, YTO KaTeropus cBo604bI TPYAA NPOoLLNa B CBOEM PA3BUTUN 3HAYUTENbHbIV MYTb
B pamkax BblLLENPUBEAEHHBIX NCTOPUYECKMX NEPUOAOB: MOMHOE OTPULEAHME CBODOAL TPyAa B PaHHWE UCTOPUYECKne
nepunoapl, ee 6e3rpaHnyHOe BO3BbLIWEHNE B yulepb uHTepecam paboTHNKOB, a 3aTEM NepeonpeaeneHne ponm rocy-
[lapcTBa B perynvpoBaHuv Tpyda B HoBoe Bpems. Takum 06pa3om, MMEHHO NMEPECMOTP POSW y4acTus rocynapcrea

54 JlywnukoB A. M., JlywnmkoBa M. B. Kypc TpynoBoro npasa: y4ebHuk. B 2 1. T. 1. CyLHOCTb TPYAOBOrO Mpasa v UCTOPWS ero passuTus.
TpynoBble NpaBa B cucTeme npas Yenoseka. O6uwas yactb. M.: CratyT, 2009. C. 202.
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B 9TOM MPOLLECCE NO3BOMMNO HaWTV TOT BanaHc, Npu KOTOPOM cBOOOAA TpyAa Morna Obl peanr3oBeiBaTLCA Hanbonee
onTMManbHbIM 06Pa30M C YYETOM MHTEPECOB 06EMX CTOPOH TPYAOBbLIX OTHOLIEHWIA, @ Takxe CNOABUTHYTb AanbHeNWee
pasBWTWE TOI OTpacnu Npaga, kotopas B 6yayLLleM CTAHET M3BECTHA Kak OTpachb TPYAOBOro Npaea.
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AHHOTaums

B nccnenoBaHum paccMoTpeHa KoHLenTyanbHas npobnema TpaHchopMaLn CoaepKaHns OAHOIO 13 NPYHLMMNOB
WHCTUTYTa HaNoroBoi 06513aHHOCTY — CaMOCTOATENbHOCTM €€ UCTOSHEHNSt — B KOHTEKCTE €ro pa3snTis B MHDOP-
MaLMOHHOW Cpeae v B YCNIOBUSIX aKTUBHOIO MPUMEHEHWSI COBPEMEHHBIX LIMPPOBbLIX TEXHOMOMMIA NPU peanmaaumum

HaNOrOBbIX OTHOLLEHWIA.

[lokasdaHo, YTO B COBPEMEHHbBIX peanvsx UdpoBor TpaHchOpMaLmMn Hanoroobnoxexnuns B 064acT NpaBoBOro
pEerynMpoBaHns NPUHLMNAG CaMOCTOSTENBHOCTY UCTMONHEHWS HANOrOBOM 065S3aHHOCTY peanvayioTcst ABE B3aVMO-
CBSI3aHHbIE TEHAEHLWMN: BO-NEPBbIX, AENErMPOBaHKE HAOrOBOMY OpraHy 06513aHHOCTY MO UCHUCAEHWIO HANOTOB He
TOJIbKO B OTHOLIEHUM OUBNYECKUX JTNLL, HO 1 A1 OPraHn3aumin v MHAMBMOYabHbIX NPeANPUHUMATENEN; BO-BTOPbIX,
NPOVCXOANT PACLUMPEHNE NEPEYHS MONHOMOYNIA HANOrOBLIX OPraHOB, CBA3AHHLIX C UCMOHEHNEM 00SI3aHHOCTM MO

ynnate Hajora.

ABTOPOM aHannsmpyloTcs TakMe HOBEbI HANOrOBOro 3akoHoAaTenscTea Poccuiickoit defepaumnu, Kkak Hanor
Ha NPOPEeCCHOHaNbHbIN AOX0A, AMHbIA HANOrOBbIA NNATEX N aBTOMATU3MPOBAHHAA HANOroBas CUCTEMA C TOYKN
3PEHUS NCNONb30BaHNA 3aKOHOAATENEM MPUHLMNA CAMOCTOATENBHOCTW NPU PEryANPOBaHUM HAJTIOMOBbLIX MPaBO-
OTHOLUEHWIA UMOPOBOI 3anoxu. B 3akio4eHnn caenan BbiBOA, 0 TOM, H4TO LUMbpPOBMU3aLMs NPUBOANT K NOCTENEH-
HOMY CHUXEHMIO KONMYECTBA HANOroBbix 0693aHHOCTEN HANOroNNaTeNbLMKOB, peanM3dyeMomy, Npexae BCero,
3a CYET BONOXEHWMS X KAk Ha HANOrOBble OPraHbl, Tak 1 HA UHBIX Y4ACTHUKOB HANOrOBbLIX MPABOOTHOLLEHNIA.

KntoueBbie cnoBa: Hanorosas 06513aHHOCTb, MPVHLUMMBI HANIOrOBOMO NPaBa, CaMOCTOSTENbHOCTb UCTMONHEHWS Ha-
NoroBov 0653aHHOCTY, LdpOoBU3aLMs, HANOr Ha NPOdECCUOHANbHBIN [OXOA, EANHBIA HANOrOBbLINA NNATEX, aBTo-

MaT3npoBaHHaA ynpoLlleHHaa cnucrema Hanoroo6OXeHS.

The Principle of Independence in the Fulfillment of Tax Obligations in the Context of

Digitalization of the Economy

Olga I. Lyutova, Institute of State and Municipal Administration, National Research University Higher School

of Economics (Moscow, Russian Federation)
Leading Researcher, PhD in Jurisprudence; e-mail: olyutova®@hse.ru.

Abstract

The study considers the conceptual problem of transforming the content of one of the principles of the institution of
tax liability — the independence of its execution — in the context of its development in the information environment

and in the conditions of the active use of modern digital technologies in the implementation of tax relations.

It is proved that in the modern realities of the digital transformation of taxation in the field of legal regulation of the
principle of independence of the fulfillment of the tax obligation, two interrelated trends are realized: firstly, the
delegation of the obligation to calculate taxes to the tax authority not only in relation to individuals, but also for
organizations and individual entrepreneurs; secondly, there is an expansion of the list of powers of tax authorities

related to the fulfillment of the obligation to pay tax.

The author analyzes various novelties of the tax legislation of the Russian Federation from the point of view of the use
by the legislator of the principle of independence in regulating the tax legal relations of the digital era. In conclusion,
it was concluded that digitalization leads to a gradual reduction in the number of taxpayers’ tax obligations, which is
implemented primarily by imposing them on both the tax authorities and other participants in tax legal relations.

Keywords: tax liability, principles of tax law, autonomy in the execution of tax obligations, digitalization, tax on

professional income, single tax payment, automated simplified taxation system.
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AKTMBHOE pasBuTnE LMGPOBBLIX TEXHONOMMI B Chepe HanoroobnoxeHnsa kapamHanbHeIM 06pa3oM TpaHCcHOpMUpyeT
TPaAMUMOHHYIO NapafiurMy OTHOLIEHWIA, CKNaAblBAIOLWMXCH MEX/AY HanoronnaTenblMkoM 1 HanoroBbiM opraHoM. Moao6-
Hble TEHOEHLMM He MOTYT He 3aTparvBaTb Takux GyHOAMEHTaNbHbIX MOHATUI HANOroBOro Npaea, kKak ero NpuHUMnbl. Tak,
Hanpumep, J. 0. bobowwko oTMeyaeT «Hen3bexHOCTb NpoLEecca LMGPOBM3aLmMm, MEHSIIOLLETO, B CBOIO O4epeb, NPUHLY-
Mbl HAIOrOBOMO NPaga, YTO NPOAMKTOBAHO TOTaNlbHLIM UCMOAb30BaHNEM BE3HANMYHOMO AEHEXHOO 0060POTA, BHI3BBAHHOIO
yAOOHBIMY LMDPOBLIMY CEPBUCAMM, CONMPOBOXAAIOLWErOCS OTCNEXMBAHNEM NAATEXEN HANOMOBLIMY OPraHaMm B PeXrme
peanbHOro BPEMEHW»'.

OAMH 13 NPUHLMNOB HANOroBOro Npasa — NPUHLUMN CaMOCTOSTENBHOCTY HANOrOMaTENbLUNKOB, PEANN3YEMBIN NPK
MCMNOMHEHNN UMW HANOroBOW 06513aHHOCTY, SBASETCS NPUMEPOM, AEMOHCTPVPYIOLLWM r106anbHOCTb BAMSIHUS LMDPOBY-
3aLMK Ha HaNOrOBYIO CUCTEMY POCCUM MO NPUYMHE NOSBAEHNS NPUHLMNMANBHBIX U3MEHEHWIA pacnpeaeneHns npas n 06s-
3aHHOCTEN Npu ero peanudauuu. JencTBUTeNbHO, akTMBHOE NPUMEHEHNE LidPOBLIX TEXHONOMMA, 00eCneymBaloLLX B3a-
MMOJENCTBIE HANOMOBbIX OPraHOB W HANOIONAATENbLUMKOB (MK UHBIX YACTHLIX CYOBEKTOB HANIOrOBbIX OTHOLLEHUIA) N3Ha-
4anbHO MMEET LLeNbI0 MYHUMI3ALMIO HANOroBbIX 00513aHHOCTEN NOCNEAHNX, YTO, B CBOIO OYEPEb, OKA3bIBAET BUSIHUE HA
COOEpXaHve Tex HaOroBO-NPaBOBbIX MPVHLMMOB, HA OCHOBAHUM KOTOPbIX OCYLLECTBSETCS peanv3aums HOPM MHCTUTYTa
Has0roBol 0653aHHOCTH.

Mono6Hble 06CTOATENLCTBA NPEAONPEAENIOT 6E3YCNOBHYIO MCCNEeA0BaTENbCKYIO LLEHHOCTb Pa3BUTUS COAePXaHWs
HOPMbI HAJIOrOBOr0 3aKOHOAATENbCTBA O CAMOCTOATENIbHOCTW HANOronnaTeNblLnka, CBA3aHHOMO ¢ GOPCHMPOBaHMEM NPO-
Liecca 1cnonb30BaHns UMGPOBbLIX TEXHONOT A B AEATENBHOCTU HANOrOBbLIX OPraHOB.

ObecneyeHne caMmoCTOATENBHOCTU UCMONHEHNS HANIOrOBOW 06513aHHOCTU HEBO3MOXHO €3 YCTAHOBNIEHNS COAEPXa-
HWst GOPMYNMPOBKM COOTBETCTBYIOLLLErO HANOrOBO-MPABOBOr0 NPUHLMMAA. 3TO CBA3AHO C TEM, YTO peannsaums uccnemye-
MOr0 NpuHUMNa NpeacTaBnseT coboi 0aHy U3 dyHAAMEHTaIbHBIX OCHOB POCCUIACKOrO HaNOroBOro Npaea v npuobpeTtaeTt
CBOV OCOBEHHOCTU B YCNIOBMSAX LMDPOBU3ALMN.

WNHCTUTYT Hanoroeoi 0653aHHOCTM, 3aHMMas LEHTPalbHOE MECTO B CMCTEME OTPAaC/iM HaNorOBOrO Mpasa, YTo He-
0[IHOKPATHO MOAYEPKMBANOCh B IOPUAMHECKOV nuTepaType?, obnanaet coOCTBEHHLIM NPeAMETOM NPABOBOrO PEryIMpo-
BaHWS U CTPYKTYPOW, & TakKe XapakTepuayeTcs CoAepXaTenbHON HEOAHOPOAHOCTLIO, YTO 06yCNaBnnBaeT HEOOXOANMOCTb
06€eCcneyeHmns NorM4eckoro eAMHCTBA COOTBETCTBYIOLLMX HANOrOBO-NPaBOBbLIX HOPM, NMPEXAE BCErO, 3a CHET UHCTUTYLMO-
HalbHbIX MPUHLMMOB.

Tak, NPUHUMNBLI MHCTUTYTA HANOroBOM 00S3aHHOCTH, ABASSICh UHCTUTYLMOHANBHBIMU (MAV CReumanbHeiMK), Kak oT-
mevaeT [. B. TioTuH, «GOpMynMpytoTcs B YCAOBMSAX 3HAYUTENBHOMO YCMOTPEHNS 3aKOHOAATENs B YacTU UX pernameHTa-
LMK, a Takke MOryT OTHOCUTENBbHO NIErKO BapbUPOBAThCs MO CPABHEHUIO C OOLLEOTPACTEBLIMU MPUHLMNAMK HANOrOBOroO
npasa»®. B pamkax 0603Ha4€HHOro NoAxXo/a B Ka4eCTBe NPUMeEpPa OIHOMO U3 MHCTUTYUMOHAbHBIX MPUHLIMMOB HaNoroBOro
npasa aBTOp yKa3blBAET «CAMOCTOSTENbHOE VCHMCNEHWE W YNNATY Hanora HanoronnaTenbLMkom»*,

[LeiictButensHO, TpeboBaHe CaMOCTOSTENBHOCTY K MOBEAEHMIO HANOronnaTenbLUmnka SBSeTcs 4OCTaTOYHO pac-
NPOCTPaHEHHbIM B POCCUINCKOM HanoroBOM 3aKOHOAATENbCTBE U PeasindyeTcs B PadiMyHbIX HanoroBbiX OTHOLWEHNUSX:
CBSI3aHHbIX C BEAEHNEM YHETHOW MOAUTUKM, C NONYYEHNEM CTaTyCa KOHTPOAMPYEMOWN MHOCTPAHHON KOMMaHUM 1 T. [.
Mpn 3TOM B CWy M3HAYANbHOW STUMONOrMYECKON abCTPAKTHOCTN COAEPXAHNSA MOHATUSA CAMOCTOATENBHOCTM CHUTAEM
LenecoobpasHbiM nogaepxatb CGOPMUPOBAHHLIV B OKTPMHE HANIOFOBOr0 Npasa noaxof, B COOTBETCTBMM C KOTOPbIM
OH NOHUMAETCH UMEHHO B KAY€CTBE MHCTUTYLMOHANBHOMO (CNELManbHOr0) MPUHLMNG, a He KOHKPETHOrO npasuna no-
BELEHWS.

MpUHLUMN CamMOCTOATENBHOCTM MCNONHEHWS HANOrOBOM 0693aHHOCT OTHOCUTCS K YMCAY OCHOBOMOAAralowWwmx naen
Han0roBo-NPaBOBO Haykn. 3TO 0OYCNOBAEHO TPAAMUMOHHBIM AN POCCUIACKOrO HaNOrOBOrO 3aKOHOAATENbCTBA «pacnpe-
JeNneHneM ponei» B HaNOrOBbIX OTHOLLEHWSIX, MPY KOTOPOM HANOrOBbIE OPraHbl OCYLLLECTBASIOT KOHTPOIbHO-HAA30PHYIO
@YHKLMIO 33 MPOoLECCOM GOPMUPOBAHUSA AEHEXHBLIX GOHLOB rOCY4apCTBa 3a CYET, NPEXAe BCero, NOCTYrIEHWIA OT ynnaTsl
Has0roB 1 c6OPOB, a TakKe aAMUHUCTPVPYIOT Pa3NINYHbIE HANOrOBbLIE MPOLIECCH! Y NPOLIEAYPHI.

Ha 3akoHoZaTENbHOM YPOBHE MPUHLMM CaMOCTOSTENBHOCTU UCMOMHEHUS HANOrOBOW 06S13aHHOCTW Halen CBOE Bbl-
paxeHue B 4. 1 cT. 45 HK PD, B COOTBETCTBUM C KOTOPOW «HaNOronnatenbLiMk 06s3aH CamoCTOATENbHO UCTMONHUTL 008~
3aHHOCTb MO yM/aTe Hanora, eCAn MHOE He NPeAyCMOTPEHO 3aKOHOAATENLCTBOM O Hanorax 1 cbopax». Takum 06pas3om,
MpPaBuI0 O CAMOCTOSITENBHOCTY YNAAThl HANOMA HANOrOMNATENbLUMKOM ABASETCH OOLLMM, N3HAYANbHO NPEeAnonaralLwym

PS4 COOEPXALLMXCS B HAOrOBOM 3aKOHOAATE/IbCTBE UCK/IIOYEHWI.
! Bo6owko 1. 10. MepcnekTvBbl MPUMEREHIS BMEHEHHBIX HANOTrOB 1 CGOPOB B YCTI0BUSX LIMGPOBN3aLMN HAIOFOBOrO aAMUHICTPVPOBA-
Hus. Hanoru, 2021. N2 6. C. 7.

Cwm., Hanpumep: Kydepos U. M. Hanorosoe npaso Poccuu. Kypc nekumin. M., 2006. C. 86; Kyyepsiserko H. 1. Kypc Hanoroesoro npasa:
B2T.T. 1. O6was yacTb / nod pea. . M. LLeknHa. M., 2009. C. 38; /liotosa O. M. Hanoroas 0653aHHOCTb Kak MHCTUTYT HaNoroBoro npa-
Ba. Juc. ... kaHa. opua. Hayk. M., 2014; JliotoBa O. Y. Teopurs HANoroBor 0653aHHOCTY B LdPOBYIO AMOXY: NEPCNEeKTUBLI UCCNe0BaHUS.
[ocynapcto 1 npaso, 2021. N2 11. C. 164-167; MeyeHkuHa A. A. MecTo 0693aHHOCTI MO ynnaTte Hasora B CUCTEME POCCUIACKOrO Hanoro-
BOro npaea. l'ymaHuTapHble, CoumanbHO-3KOHOMMYECKNE 1 00LLECTBEHHbIE Hayku, 2018. N2 5. C. 183-185 un op.

TiotwH []. B. Hanorosoe npaBo : kypc nekumit. [Joctyna na CrMC «KoncynbTaHtnioc». URL: https://www.consultant.ru/edu/student/
download_books/book/tiutin_dv_nalogovoe_pravo/ (aata obpatwenus: 11.10.2022).

Tam xe.
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OO6LLee NpaBuaO CamMOCTOATENBHOCTY YNaThl HANOra HANOrOMATENbLUMKOM, B CBOKO O4epPEeb, O3HAYAET, YTO COOT-
BETCTBYIOLLMIA NMPUHLMN COCTOMT 13 ABYX SNEMEHTOB ¥ BK/IOYAET, BO-NEPBbIX, 06513aHHOCTb ynnaThl Hanora 3a cyet cob-
CTBEHHbIX CPeACTB 1, BO-BTOPLIX, UCMOSIHEHWE Tako 006513aHHOCTM COOCTBEHHBIMM akKTUBHBIMW AEMNCTBUSMU Hanoronna-
TenbLymka.

CdopmmpoBanachk Tpaamums, B COOTBETCTBUM C KOTOPOW B HANOrOBO-MNPAaBOBOM AOKTPUHE 3a4aCTyio NpW paccMoTpe-
HUW MPUHLMAA CAMOCTOSTENBHOCTU MCMONHEHNS HANOrOBOW 0013aHHOCTY UCCNEA0BATENLCKMIA MHTEPEC KOHLEHTPUPYET-
Cs Ha 006513aHHOCTYM ynaThl Hanora 3a CHeT COBCTBEHHbLIX CPECTB HanoronnarenbLmka®. Monaraem, YTo HeCnpaBeaMBO
yMansTb LEHHOCTb PAaCCMOTPEHMSA BONPOCA O JIMYHOW akTMBHOCTW HANOronnaTesbLLUMKOB ANg TEOPUIU HANOrOBOro Npasa
1 NPaKTVKM peanvaaummn HanoroBoro 3akoHoaatenbctea P, 310 CBA3aHO C TeM, YTO COOTBETCTBYIOLLMIA aCMeKT coaepxa-
HWS NPUHLMMA CaMOCTOSTENBHOCTV MCNOHEHNS HATIOrOBOW 06S13aHHOCTM BANSET HA GOPMUPOBAHME HANOrOBOW KYNbTYpbl
B CTpaHe®, ypoBEHb KOTOPOW [OMXEH YYUTLIBATLCS MPW MAAHMPOBAHUM TEX UM UHBIX M3MEHEHWIA HAaNOroBOro 3aKoHOAa-
TenobcTea PO.

Y10 KacaeTcs BTOPOW 4aCTW HOPMBI, TO, KakK M3BECTHO, CYLLLECTBEHHOE KOAMYECTBO UCKITIOYEHUI N3 MPUHLMMA CaMO-
CTOSITENBbHOCTY UCMOJHEHWS HANOroBOM 0693aHHOCTI NpeaycMaTpmsanock B HK P® naHavansHo, B nepunom dopMmpoBa-
HWSi COBPEMEHHOI HanoroBow cucteMbl Poccun. B 4acTHocTu, A. H. Ko3blpH oTMeuaeT, 4To «TpeboBaHue K Hanoronna-
TESbLLMKY CAMOCTOSITENIbHO UCMOAHUTL 00S3aHHOCTbL MO yNaaTe Hanora He ABNAeTCs abCoMOTHbIM»' .

B aT0i1 CBA3M psiA aBTOPOB NpeanaraeT Noao6HbIE UCKMIOYEHNS KNacCUdUUMPOBAaTL Ha ABa BUAA C TOUKM 3PEHUS X
HOPMATVBHOIO BbIPQXEHWS B HANOrOBOM 3aKOHOZAATENLCTBE Poccuiickon deaepaumnm: COAEPXaLLMecs B OTAENbHbIX HOP-
Max, a Takke npeacTaBsnsoLme cobo MHCTUTYTHI HANOrOBOro Npaea. Hanpumep, no muexnio M. H. Cagunkosa, knaccu-
4eCKMMU 1S POCCUIACKOrO HANOroBOro nNpasa MHCTUTYTaMu, NPEACTaBASIOWMMM COBOW NCKIIYEHNS 13 NPUHLMNA CaMo-
CTOSITENBbHOCTY UCMOMHEHNS! HANOrOBOM 00SI3aHHOCTY, ABASIOTCH MHCTUTYTHI HANOFOBOrO areHTa U KOCBEHHOro Hanoro-
0610XeHNSE,

Ha Haw B3rnsa, ¢ Nnofo6HbIM BbIBOLOM CNOXHO COrNacuTbCs, MOCKONbKY OBLWENPU3HAHO, YTO MPU KOHCTPYUPOBaHU
KOCBEHHbIX HaJIOroB 3aKOHOAATENb OCHOBLIBANCS HA MAEE Pa3rpaHnyeHns GakTMHeckoro 1 IPUAMHECKOro Hanoronna-
Tenblumka. Mpy 3TOM, Kak cneayeT 13 npaBoBoi no3uumnn KoHcTutyumonHoro Cyaa P®, nanoxeHHoit B NMocTaHOBAEHMM OT
19.12.2019 N2 41-1°, «ueHa ToBapoB (paboT, yCcnyr) BKIOYAET CYMMY Hanora 1, COOTBETCTBEHHO, BpemMs ero ynnarbl Nexut
Ha npuobpeTatene». Mpu aToM opuanyeckas 0653aHHOCTb MO ynnaTe KOCBEHHbIX HANOroB B OTANYME OT YKAa3aHHOI O Bbille
«BO3MIOXEHNS BPEMEHM ynnaTbl» BO31araeTcs NepCoHaNbHO Ha NiaTesblika KOCBEHHOro Haora (cM. ¢T. 173, 202 HK P®).
3T0 03HAYAET, YTO MEXAHN3M KOCBEHHOMO HANOrO0BA0XEHNS CaM NO CeHe He ABNFETCS UCKITIOYEHNEM 13 MPUHLIMNA CamMo-
CTOATENBHOCTY MCMONHEHUS 00A3aHHOCTY MO yIaTe Hanora, a AEMOHCTPUPYET CAOXHOCOCTABHOW XapakTep Takoro NpuH-
LMna ¢ TOYKM 3PEHUS ero COAEPXaHus.

Takum 06pa3oM, CamOCTOSTENBHOCTb HANOronnaTenbLLMKa NPV UCMONHEHUW HANOrOBO 06SI3aHHOCTM Kak cneLyasb-
HbIA MPUHLIMN COOTBETCTBYIOLLEr0 MHCTUTYTa HANIOrOBOrO Npaka M3HavasbHO He fBAsIack abCoMIOTHOM U, UMES CIOXHbIN
xapakTep COAePXaHna Takoro NpuHUMNa, npeanonarana psag UcKoYeHnin, NpeayCMOTPEHHbIX, TPEXAE BCEr0, NS HaNoro-
nnaTenbLUNKOB — GUINYECKUX UL Kak B OTHOLLIEHWUM 06S3aHHOCTU MO MCHYUCAEHMIO, TaK U YCTAHOBAEHHbBIX MPUMEHUTENBHO
K 0693aHHOCTI NO ynnaTe Hanora.

B nuTepatype no HanoroBOMy npasy BCTPEYAOTCH Pa3nnyHble 0O0CHOBAHUS MPUYMH HANMYMS TakUX UCKITIOYEHWIA.
A. A. BatapwH, Hanpyumep, NPUXOAXT K BEIBOAY O TOM, 4TO 3TO CBA3AHO «MPEUMYLLECTBEHHO C TEM, HACKONBKO COOTBETCTBY-
foLLiee NULIO BNaaeeT AOCTOBEPHON, IOKYMeHTanbHO 0hOpMIEHHO nHbopMaLmen Ans ncHncneHms Hanora»'°.

B cBolo oyepespb, A. B. KpaciokoB BbICKa3bIBAET MHYIO TOUKY 3PEHMS O MPUYMHAX BO3NOXEHNS 065S3aHHOCTM MO UCHIC-
NEHUIO Hanora Ha TOro UM MHOro cyobekTa. 1o MHEeHM0 aBTopa, 3T0 «00YCNOBAEHO CNOCOBOHOCTLIO CybbekTa ONnepaTMBHO
1N AOCTOBEPHO NCMOMHWTL AaHHYI0 0083aHHOCTb... COOTBETCTBEHHO, NPW BbIOOPE CyObekTa Aas BO3NOXKEHNS AaHHOM 00s-
3aHHOCTW Y4YUTBIBAETCH HE TONbKO ero obnagaHue HeobXoaMMOon MHGOpMaLmMen, HO 1 CNOCOBHOCTb MPABWILHO 1 Onepa-
TUBHO MCYUCANTb Hanor»"",

Hano nonaratb, 4TO NpW PaccMOTPEHUK BONpoca 0 Bbibope cyObekTa UCMNOSHEHWS TON UK MHOW HaNoroBow 06s3aH-
HOCTW HYXHO COBOKYMHO Y4MTbIBaTb HE TOMBKO acnekThl, ykadaHHble Bble, HO 1 TOT MakT, YTO 3aKOHOAATENb ONMPAETCH,
npexnae BCero, Ha nokadaTens yao6cTea U SKOHOMUYHOCTM HANOrOBOrO aAMUHUCTPMPOBAHKS TOrO UAW MHOTO HanoroBoro
nnarexa. l1osTomy BBrAY MacCOBOCTM ynnaThl HANOrOB GU3NYECKMU INLLAMU PEANTM30BLIBATL B OTHOLLEHWN HUX BAPUAHT

5 Cwm., Hanpumep: Cagunkos M. H. IHomBuayann3aLms Hanorosoi o6s3aHHocTu. Hanorw, 2018. Ne 4. C. 17-19; LJatanos C. [. KoMMeH-

Tapwii kK Hanorosomy kogekcy Poccuiickon ®egeparyu, yactu nepson (noctatenHblin). M., 2003. C. 246-247 v op.

Cwm., Hanpumep: PeyT A. B. BausiHie HanoroBow KynbTypbl HA YCTAHOBNEHWE HANOMOB (Ha MPpUMEpPE Haora Ha LOX0Abl GU3NHECKMX NNLL).
®durHaHcoBoe npaeo, 2020. N2 8. C. 29-33.

KosbipyH A. H. HanoroBoe npago : y4ebHuk ans 6akanaspuata. M.: 134, nom Beicwei Wwkonbl akoHommkm, 2021, C. 267.
8 Caguukos M. H. VikomBupyanuaaLms Hanorosol 06a3anHocTy. Hanory, 2018. Ne 4. C. 17-19.

Mo neny o NpoBepke KOHCTUTYLMOHHOCTU noan. 15n. 2 ¢T. 146 HK P® B cBAI3M ¢ 3anpocom ApbuTpaxHoro cyaa LieHTpansHoro okpyra :
noct. KoHcTutyumoHHoro Cypa PO o1 19.12.2019 N2 41-1 (okymeHT onybankoBaH He 6bi). loctyna nad CMC «KoHcynbTaHTIInoc».
10 BatapuH A. A. TlpaBoBOE perynnpoBaHve NcYncneHns Hanora : MoHorpadus / noa pea. M. V1. Kyyeposa. M.: lOpucnpyaneHums, 2014,
C.81.
" Kpaciokos A. B. Mopsfok vicurcnenus Hanora. PuHaHcosoe npaso, 2021. Ne 3. C. 18-22.
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CaMOCTOSTENBHOCTY UCMOMHEHNS 00S3aHHOCTM MO UCHUCIEHNIO 1 yNnaTe Hanora B NOAHON Mepe 0OBbEKTVBHO HE Npea-
CTaBNAETCS LENeCO0OPasHbIM.

[anbHelillee pa3suTe NpaBoOBOro PEryaMpoBaHns MHCTUTYTA HANOroBov 0653aHHOCTM, CBSA3AHHOE C akTUBHbLIM Npu-
MEHEHNEM UMPPOBbLIX TEXHONOMMIA N LUMDPOBU3ALMEN HANIOrOBOrO aAMUHUCTPUPOBAHNSA, AEMOHCTPUPYET pacluvpeHmne
nepeyYHs UCKOYEHMn 13 06X NPaBUn 0 CaMOCTOSATENBHOCTY MCMOHEHWS HANOroBON 00S93aHHOCTK, Y4TO BbIPAXaeTCs
B CNEAYIOLLMX TEHAEHLMSX MPABOBOIO PErYIMPOBaHNS COOTBETCTBYIOLLMX HATOMOBbLIX OTHOLLIEHWIA.

[pexze Bcero, MPUHUMNUANBHO BaXHOW HOBEINION 3MOXM LMdPOBMU3aLMM SKOHOMUKIL CTaNI0 PaCNpPOCTPaHEHNE UC-
KntoyeHnst 06 0Tka3e 0T CaMOCTOSTENbHOCTY UCTONHEHWS HANoroBol 0653aHHOCTM NPU UCYUCEHMN HANora B OTHOLLIEHNM
HE TONbKO BUBNYECKUNX WL, HO M OPraHm3aumnii v MHOMBUAYaNbHbIX MPEANPUHMMATENEN.

[epBbIM LLIAroM B 3TOM HanpaBieHNN C ONpeaeneHHoN A0eit YCI0BHOCTM MOXHO Ha3BaTb NpuHaTUe DeaepanbHOro
3akoHa 0T 27.11.2018 N2 422-03 «O npoBeAeHWN 3KCNEPUMEHTA MO YCTAHOBAEHMUIO CNELMAaNbHOr0 HANoOroBOro pexmma
“Hanor Ha npodeccuoHanbHbIi foxon”»'2. Kak n3BecTtHO, CyMma Takoro Hanora MCHMCIAETCS HaoroBbIM OpraHoM, a Hano-
ronnatenbLmKy HanPaBnseTCs HaNOroBOE YBEAOMIEHNE B MOOMIBHOM NPUAOXEHUN «MOI Hanor», YT0 0O3HaYaeT, Kak OT-
meuaeT C. C. Tponckasi, 0TCyTCTBME Y Hanoronnatenbliyka 06593aHHOCTY CAMOCTOSTENIbHO UCHNCTIATL HaNor '3,

B nuTepatype no HanoroBomy npasy CYLLECTBYIOT U UHbIE TOYKM 3PEHIS Ha MPaBOBOE PerynnpoBaHme 06493aHHOCTI NO
NCYUCNEHNIO HaNora B pamkax AaHHOro CneumanbHOoro HanoroBoro pexmma — oHa, No CyTu, «pasfeneHa Mexay Hanoro-
nnaTeNbLLMKOM U HAfIOrOBbIM OPraHOM: HasloronnaTeNbLUMK OCYLLECTBASET y4eT CBOMX OXOA0B B MPOrpamMMHOM NPOAYKTE,
a HasoroBbIM OpraH NOCPeACTBOM Takoro NMPOAYKTa OCYLLECTBASET pacyeT CyMMbl Hanora»'4.

[Mopo6bHas To4Ka 3PEHNS, HA HaLl B3rNa/d, BECbMa COMHUTENbHA, B HACTHOCTM, MO MPUYMHE CYLLLECTBOBAHWS Tpaamum-
OHHO BbIAENSEMbIX B JOKTPVHE HANOrOBOro Npaga NaTi NOCAeA0BaTENbHbIX CTaANA UCHUCAEHNS Hanora: 1) onpeaenexme
obbekTa Hanora; 2) onpeneneHne 6asbl Hanora; 3) BbIGOP CTaBkM Hanora; 4) NPYMEHEeHWe HanoroBbIX NIbrOT; 5) pacyeTt
CyMMbI Hanora's. CoOOTBETCTBEHHO, B Cly4ae paCCMOTPEHWS AENCTBUIA HanoronaaTeNbLmKka No OCYLWECTBAGHMIO y4eTa A0-
XOO0B B NPUNOXeHun «Moi Hanor» B ka4ecTBe COCTaBNsAoLLEN YacT 0083aHHOCTY MO UCHUCNEHUIO HANora NPOUCXOAUT
€€ 0TOXAECTBNEHWE C APYroi 00LLEeNPU3HAHHON HAaNOroBOM 00S3aHHOCTbLIO, OOBLIYHO BLIAENSIEMO aBTOPaMK INTEPATYPbI
MO HaIOroBOMY MPaBy B KAYECTBE CAMOCTOATESNIbHO'S, — 0053aHHOCTV BECTM Y4eT A0XOA0B (PAacX040B), MOYHEHHbIX MPK
OCYLLECTBNeHNM HanoroobnaraemMon AesTenbHOCTH, a Takke 00bekToB Hanoroobnoxerus (nogmn. 3 n. 1 ¢cr. 23 HK P®).

Takxe OTMETUM, YTO YCAOBHOCTb MCMOMb30BaHMA pexuma HanorooboXeHNs CamMo3aHATbIX B kKayecTBe npumepa
3aK/II04aEeTCA B TOM, Y4TO CTATyC HanoronnarenbLimka Hanora Ha NpodeccroHanbHbIn JOX0A, NONYYMBLIErO B iMTepaTtype
HanMMeHOBaHWe CaM03aHSATOro, B HACTOSILLLEE BPEMSt OJHO3HAYHO He onpeaeneH 3akOHOA4ATEeNEM U Bbi3bIBAET MHOMOYMC-
NIEHHBIE CMOPbI B OPUANYECKOV NUTEPATYPE C TOUKM 3PEHUSE BOSMOXHOCTU NPU3HAHUS TakuX NULL NPEANPUHUMATENSMM.
Kak n3BecTHo, B ®eaepansHom 3akoHe N2 422-D3 HanoronnaTesbluvkamy NpuaHatoTes kak Guanieckue nuua, Tak v Ham-
BUIyaNbHble NpeanpuHMMaTenu, ynnaymeatoLme Hanor no pasnnyHbiM ctaskam. Kpome Toro, Takoi 3akoH 6bli NoaroToB-
JIeH BO McnofiHeHne nonoxenuit Ykasa MNpeavaeHta PO ot 07.05.2018 N2 204 «O HauMoHaNbHbIX LIEASX 1 CTpaTermieckmx
3apavax pas3sutus Poccuiickoin @epepaumnn Ha nepuopn Ao 2024 roga», B N. 13 KOTOPOro Tak Ha3blBaeMble CaM0O3aHAThIE
rpaxmnaHe BblAeNSOTCS B OTAEbHYIO rPynny NAaTeNbLUMKOB, OTANYHBIX OT UHAMBMAYaNbHLIX NpeanpuHuMatenein'’. MNonara-
€M, 4TO B cuTyaLmn oTcyTcTBus B HK PQ COOTBETCTBYIOLLMX M3MEHEHMIA O HOBOM BUAE HANOrONNaTeNbLLUMKOB-CaMO3aHATbIX
BOMPOC MX HaNOroBO-NpPaBOBOro CTaTyca Cneayet CYmMTaTb HEOAHO3HAYHbIM.

B 3T0 CBA3M B HANOrOBO-NPABOBOW NUTEPATYPE NPEBANMPYIOLLEN TOUKON 3PEHMS B OTHOLLEHMI NPABOBOro CTaTyca
CaMO3aHATbIX ABNSETCS UX OTHECEHWE K MHOMBUAYaNbHbIM NpeanpuHuMatensm’®. Hano nonaraTb, YTO B 3TOM €CTb Onpe-
[eNeHHas LeHHOCTb: OTCYTCTBME Y CaMO3aHATbIX CTaTyca HAMBMAYANLHOrO NPEANPUHMMATENS Ha CErOAHSALLIHWUIA AeHb HE
No3BONSET PACNPOCTPaHSTb HA UX AEeATeNbHOCTb TPeOoBaHNA 3akOHOAATENbCTBA O 3aluMTe NpaB noTpedutenein, 4to 6e3
COMHEHWI SBNSETCA «Cnabori CTOPOHOW» NPaBOBOrO PEryANPOBaHNS AESTENbHOCTV NNATENbLLMKOB HaNora Ha NpPodeccro-
HanbHbIN 0OX0M4,

Cneayowym aTanom «nocyobekTHOro» PacLUMpeHVs NepeYHs CKII0UYeHUIA M3 NPUHLMNA CaMOCTOSTEIbHOCTM UCMOJ-
HEeHMS HanoronnaTesbLLUMKOM HaNoroBol 06s3aHHOCTM CTaNlo NPUHSATUE 1 BBeAeHWe B aeicTere ¢ 1 niona 2022 r. HOBOro

12" 0 npoBefEHUN BKCTIEPUMEHTA MO YCTAHOBAEHMIO CMIELMAbHOTO HANIOrOBOrO PeXVMa «Hanor Ha NpohecC1oHanbHbI AOX04» | heaep.
3akoH 0T 27.11.2018 N2 422-d3. CobpaHue 3akoHoaaTenscTsa Poccuiickon ®epepauum, 2018. N2 49 (4. 1). C1. 7494.

13 Tponckasi C. C. Hanoroo6noxeHne camo3aHsThix 1 LdPOBAs SKOHOMUKA: HANOT Ha MPOMECCUOHaNbHIN A0X0s, (PUHAHCOBOE NPaBo,
2019. N2 5. C. 22-26.

4 Kpaciokos A. B. Mopsinok vcuncnenus Hanora. GuxaHcosoe npaso, 2021. Ne 3. C. 18-22.

5 Hanoru u Hanorosoe npago : yd4ebHoe nocobue / B. P. bepHuk, A. B. bpbidranmH, A. H. F'onoskmH, O. H. Monos n ap.; noa pea.
A. B. bpbizranmta. M.: AHanutuka-lNpecc, 1997. C. 264-265.

16 Cwm., Hanpumep: JlioToa O. M. Hanorosasi 06513aHHOCTb Kak MHCTUTYT HAJloroBOrO NpaBa: AuC. ... KaHA. lopua. Hayk. M.: PAM, 2014;
Hanorosoe npago : yuebHuk ansa 6akanaspos / nog pen. W. A. Lmuaennanu. M.: MpocnekT, 2016 v ap.

MosicHuTenbHas 3anucka k 3akoHonpoekTy N2 551845-7 «O npoBeAeHUM 3KCNePUMEHTA MO YCTAHOBAEHMIO CNELLMaNbHOr0 HanoroBo-
ro pexuma “Hanor Ha npodeccuoHanbHbIi goxon” B ropode deaepanbHoro aHadyeHus Mockse, B MOCKOBCKOI 1 Kanyxckol o6nacTsi,
a Takke B Pecnybnvke TatapctaH (TatapcTaH)». Cuctema obecnedenuns 3akoHodatensHon aearensHoctn. URL: https://sozd.duma.gov.
ru/bill/551845-7 (nata obpauierus: 11.10.2022).

8 Cwm., Hanpumep: XXykosa f0. A., Moamapkosa A. C. Camo3aHsTble rpaxaaHe: NpaBoBas kKeanmdukaums eaTenbHOCTV U NEPCNEKTYBbI
dhopmMUpoBaHKs cneumansHoro pexnma. MNpaeo. XypHan Beicwei wkosbl akoHommkun. 2021, N2 4. C. 49.
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CcrneumanbHOro HasloroBOro pexmMMa — aBToMaT3MPOBaHHOM YNPOLLEHHO CUCTEMBI HanoroobnoxeHus (nanee — AYCH)'™,
O[IHOV 13 0COBEHHOCTEN KOTOPOI SABASIETCS UCHMUCNEHWE HANOra B OTHOLIEHUM NNATENbLLMKOB-0PraHn3aumin u HanBMaYy-
anbHbIX NPEANPUHMMATENEN UCKITIOYUTENBHO HANOrOBEIM OPraHOM.

MHTepecHo, 4To B ciyyae npumeHeHns AYCH pedb naet 06 MHoM pacnpefeneHnm HanoroBeix 0683aHHOCTEN, NO Cpas-
HEHWIO C CUTyauMeit NPUMEHEHNS HOPM O Haore Ha NPOdECCUOHANbHbIA A0X0A, YTO HEMOCPEACTBEHHBIM 06PA30M BANSET
Ha peannsauuio NPUHLMNA CaMOCTOSTENBHOCTU UCMNOIHEHWS HAIOFOBOW 06S13aHHOCTW. 3TO CBA3AHO C BO3NOXEHNEM 008~
3aHHOCTV MO Nepefaye B HANOroBbIN OpraH CBeieHni 06 onepaumsax No CYETY, OTKPLITOMY B KDEAUTHOW OpraHusaumm, 06
onepaumsix C 3NeKTPOHHLIMW AEHEXHBIMU CPEACTBAMM, a TakXe O BbiMnaTe A0X0A0B GUINYECKMM NULAM, HEOOXOAUMbIM
[N UICYUCNEHNS HaNora Ha A0X0Abl (PU3NHECKUX L, U CTPaXOBbIX BBHOCOB B rOCY1apCTBEHHbIE BHEBIOAXETHBIE HOHLbI, HA
«KpPeaWTHbIE OPraHn3aLym, YNoNHOMOYEHHbIE HANOroMnIaTesbLLUMKOM». B 3TOM CBSA3M BaXHO NOAYEPKHYTb, YTO «KpEaMTHANA
OpraHn3aumns HaoenseTcs BbllleykasaHHbIMM AOMOAHUTENbHBIMK 06S3aHHOCTAMMN HE B CUITy MOPYYEHMS CO CTOPOHBI Ha-
floronnatenbLMKa, a B CuIly 3akoHa»?, 4To He NO3BOJISIET XapakTeP30BaTh NOA0OHbLIE OTHOLIEHWS B KQ4ECTBE HANIOrOBOIO
NPeACcTaBUTENLCTBA. [TOMUMO 3TOrO, MHOOPMALMIO 0 Nepexoae Hanoronnartenslyyka Ha AYCH npegoctaBnsieT KpeauTHON
OpraH13aummn He OH caMm, a HalloroBbIA OpraH, 4TO 03HaYaeT UMMNePaTMBHOCTL «Nepexoa» 0653aHHOCTY NO NPeaocTasne-
HUIO HEOBXOAMMBIX 4151 ICHUCNEHWS HANIOTOB CBEAEHWIA C NAATENbLUMKA HA KPEAWTHYIO OpraHn3aumio.

Takxe BaXHO OTMETUTb, YTO TPAAMUMOHHO UMYLLEECTBEHHbLIE HANOr GU3NYECKOr0 NMLa (TPAHCMOPTHLIN HaNor, Hanor
Ha MMYLLECTBO GU3MYECKOr0 NLLA U 3EMENBbHBIN HAMOT) UCYUCAIOTCA 3@ HEr0 HaNOroOBbLIMU OpraHaMmn Ha OCHOBaHWN WH-
dopmaumMm OpraHoB BAACTU M UHBIX AL, MPOU3BOASALLMX PEFMCTPALMIO 06BEKTOB 06N0XEHNST — HEABMXMMOrO UMYLLECTBA,
3eMeJIbHbIX Y4aCTKOB M TPAHCMOPTHLIX CPeACTB (CM., HanpumMep, ¢T. 5 3akoHa PP o1 09.12.1991 N2 2003-1 «O Hanorax Ha
MMYLLEECTBO PUINYECKMX NULL»). B ycnoBuax undposmaaumm, B TOM YICE NPU MCNOMHEHUM HANOrOBOI 06513aHHOCTU, Hano-
ronnartenbLlmk — Granyeckoe Lo He 0cBo6OXAaeTCs 0T 06593aHHOCTM UHGOopMUpoBaHns PHC PP 0 BO3HUKLLMX Y HEFO
o6bekTax 0610XeHNS Ha3BaHHBIMU HaNoramu B ycTaHoBneHHoM nopsake (n. 2.1 ¢ct. 23 HK P®), 4to He no3sonaeT npusHatb
[EenermpoBaHne HasnoroBON CaMOCTOSTENBHOCTM OT HANOrONNATENbLLUMKOB HANOrOBLIM OpraHamM B nopsiake cT. 45.1 HK PO
abCOMOTHON.

COOTBETCTBEHHO, MPABOBOE PEryAMPOBAHNE NMPUHLMNA CAMOCTOATENBHOCTU HANOroNnaTenbLMKa Npyu NCNOMHERNUN
HanoroBol 0653aHHOCTM B 3M0OXy LMGMPOBU3ALMN CYLLLECTBEHHBIM 06Pa30M TPAHCHOPMUPYETCS B CTOPOHY CHUXEHUS dak-
TOB HEOOXOAMMOM aKTMBHOCTM NAATENbLLUMKA B OTHOLLEHUM ncuncnerns Hanora. CooTBETCTBYIOWAs 0653aHHOCTbL BO3nara-
€TCH 3aKOHOZATENIEM Ha HAIOrOBbIV OPraH UK Ha UHBIX WL, Y4aCTBYIOLLMX B HANOMOBbLIX NPaBOOTHOLIEHWSIX.

Ewe oaHoi TenaeHumen B HanpaeneHun GakTM4eckoro AenermpoBaHns HanoronnaTesbLiMKoM CaMOCTOSTENBHOCTH,
CBSI3@HHOM C UCYMCNEHUEM 1 yMaTol Hanora, ctano nosisneHve B HK PO 1. 45.1 0 eAMHOM Hanorosom nnatexe gpuanye-
ckoro nuua (nanee — EHIM), koTopblid, No cnpaeeanBoMy 3amedanunio A. B. Kpaciokosa, npeacTtasnsier coboi MexaHvam
aBaHCUPOBaHUS HanoronnaTebLykaMy — GU3NYECKUMI IMLAMM — HANIOrOBOMO KPeaMTOpa NO UMYLLEECTBEHHBIM Hanoram?'.

Yt0 kacaetcs EHIM, TO NpMHUMAMaNbHO BaXXHOM HOBENNOWM Er0 MCHUCNEHWS 1 yNnaTbl ABASETCA Cneaylolee NpaBuno:
HanoronnarenbLlmnk MMbo TpeTbe NMUO 3a HanoromnaTenblyyka HanpaBnseT AEeHEXHbIE CPEACTBa B BUAE CMeuManbHoro
aBaHCOBOrO MaTexa B CYET UCNOSHEHNS 06S3aHHOCTY NO ynnaTe TPaHCMOPTHOrO, 3EMENLHOMO Hanora u/uny Hanora Ha
MUMYLLLECTBO GU3MHECKUX KL, B BIOMKETHYIO cucTeMy P, a HanorosomMy opraHy NpeaocTaBaseTcs NpaBo CaMOCTOSTENBHO-
ro onpeneneHns, B COOTBETCTBMM C YCTAHOBAEHHEIMU B HAJIOFOBOM 3aKOHOAATENbCTBE NPABUAaMM, B CYET yriaThbl KAKOro
Hasora 11 eHeXHbIE CPEACTBA A0MKHbI ObiTb HanpasneHsl. PakTopamu, BAMSIOWMMM Ha NPUHATUE HANOrOBbIM OPraHoM
peLLEHNs, SBASIOTCS, HANPUMEpP, Hanuyme Unn OTCYTCTBUE HELOVMKM U/ HANOrOBOIN 3a40KEHHOCTU.

Takum 06pasom, mexaHuam EHIM npegnonaraet daktnyeckoe OTCYTCTBME CAMOCTOSTENBHOCTW HanoronnatenbLuyka
B PaCMOPSXEHMN aBaHCOBLIM NIATEXOM, MOCTYNMBLUMM B PacnopsixeHve rocypapcTea B Buae EHIM. 310 no3BonseT KoH-
CTatMpoBaTh, YTO BTOPOW TEHAEHLMEN, CBA3AHHOM C TpaHCHOpMaLMen CoaepXaHisa NpUHLMNAG CaMmOCTOATENIbHOCTM Hao-
ronnaTenbLyKa Npy UCMOMAHEHNN HANOFOBOWM 00S3aHHOCTU, ABASETCS PACLUMPEHME NePeyHs QYHKLIIA HANOrOBbIX OPraHoB,
CBSI3aHHbIX C UCMOSHEHNEM 06S13aHHOCTL MO yniaTe Hanora.

Y70 KaCcaeTCs NPUYKH, NO KOTOPLIM 3aKOHOAATENb PeaNn3yeT ykadaHHble TEHAEHUMI, TO B IUTEpPaType No HanoroBoMy
npaBy CYLECTBYET MHEHME O TOM, YTO MPUHLMMN CaMOCTOATENBHOCTU CNONHEHWS HANOrOBOM 0693aHHOCTY HUBENVPYETCS
B yroAy yaoo06cCTBa, C YeM CNOXHO cornacutbes. Ha Haw B3rnsaa, pedb naeT 0 GOpMMPOBaHMM HOBOrO MexaHW3Ma, NoBbILLIa-
IOLLLEr0 PE3YNbTATMBHOCTL NPOLECCa YraThl Hanora, KOTopbIv NpeanonaraeT MUHUMU3ALUMIO YCUIA HATOronaTenbLLyKa,
CBSI3aHHbIX C MOATOTOBKOW HAIOrOBOW OTHETHOCTU.

MOMUMO 3TOrO, MIHTEPECHO OTMETUTL, YTO B COBPEMEHHOM BapuaHTe ya06CTBO 3a4aCTyto MOHMMAETCS UCCNeoBaTens-
MV B HEraTMBHOM KJTlo4e. ABTOPbBI M0AIaraloT, YTO OHO ABSETCS GakTOpOM, NPU peannsaLmm KOTOPOro CHKAETCH 3HaYeHne
BaXHEMNLIMX NPUHUMNOB HANOroBOro NpaBa — BCEOOLLHOCTb HANOrooON0XEHNS, a Takke 0653aTeNbHOCTb ynnaThl Haoros,

19 O npoBefeHUM 3KCTIEPVIMEHTA MO YCTAHOBEHMIO CIELIMANLHOTO HaNlOFOBOrO PeXrMa «ABTOMATU3VMPOBAHHAs YMPOLLEHHAs CUCTEMA
HanoroobnoxeHus» : denep. 3akoH ot 25.02.2022 N2 17-03. CobpaHue 3akoHoaaTenscTea Poccuiickoin Gepepaumm, 2022. N2 9 (4. 1).
Ct. 1249.
20 Kpaciokos A. B. TpaHchopMaLys HANoroBoro 06513aTeNbCTaa B pamMkax aBTOMATU3MPOBAHHOM YNPOLLEHHOM CUCTEMbI HANOT00GA0Xe-
Hus. Hanorun, 2022. N2 4. C. 10-13.

Kpactokos A. B. EquHbIin Hanorosblii nnatex Granyeckoro nnua; NoHaTe 1 npasosas npupoaa. Hanorun, 2019. N2 3. C. 8-10.
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onpeneneHHocTn, yaobcTea v 9KOHOMHOCTU, CHOPMYIMPOBAHHLIE U3BECTHBLIM LLOTNAHACKUM y4eHbIM Anamom CMUTOM
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Hopmbl MOpanu u HpaBCTBEHHOCTU KaK GYHAAMEHT Ppa3BUTUSA
3aKkoHopaTenbCcTBa 0 LMPPOBON IKOHOMUKE

Ab6pamoea Enena HukonaeBHa, CaHkT-MeTepOyprekuil rocynapcTBEHHbI 93KOHOMUYECKNA YHUBEPCUTET
(CankT-TNeTepbypr, Poccuiickaa depepaums)

JOLEHT kaeapb rpaxaaHcKoro v KOpnopaTMBHOMO Npasa, KaHAVAAT IOPUANYECKNX HaYK;

e-mail: dept.kgkp@unecon.ru.

AHHOTaUMS

ccnenosaHve NOCBALLEHO BbISBIEHMIO 3HAYEHNS HOPM MOPav U HPaBCTBEHHOCTY NPU GOPMUPOBAHUM HOpMa-
TBHOMN 6asbl B cdhepe umdpoBoin 3koHOMUKM. OBOCHOBLIBAETCS, YTO HOPMbl MOPaM 1 HPABCTBEHHOCTU MOMYT
paccmaTpmnBaTbCa Kak 3POEKTUBHbIA KPUTEPUI ONpeLeneHns LONyCTUMOCTY U ONPaBAaHHOCTU HOBOWM NPaBOBOWA
HOPMbI, yCTaHaBAVBAIOLLEN NPaBWNa NOBEAEHNS, CBA3aHHbIE C MCMONb30BAHWEM LIMPPOBLIX 06LEKTOB, OKa3aHUEM
LMdPOBLIX YCyT.

Knto4eBbie ¢/10Ba: HOPMbI MOPa U HPABCTBEHHOCTK, CNPaBeaMBOCTb, UMPPOBAS IKOHOMUKA, NPUHLMMBLI 3TUKK,
MPUHLLM ryMaHnsma.

Norms of Morality as the Foundation for the Development of Legislation on the Digital
Economy

Elena N. Abramova, Saint Petersburg State University of Economics (Saint Petersburg, Russian Federation)
Associate Professor, Department of Civil and Corporate Law, PhD in Jurisprudence;
e-mail: dept.kgkp@unecon.ru.

Abstract

The study is devoted to identifying the importance of moral norms in the formation of a regulatory framework in the
digital economy. Objective: to determine the role of moral norms in the era of the digital economy in law. Results: the
importance of moral norms as an effective criterion for determining the admissibility and justification of a new legal
norm is proved. Moral norms should be used when establishing rules of conduct in connection with digital objects
and the user agreement. The law of the digital economy does not need the formation of new principles of ethics or
other in connection with the introduction of digital technologies.

Keywords: norms of morality, justice, digital economy, principles of ethics, the principle of humanism.

OAHOM 13 TEKYLLMX TEHAEHLMI Pa3BUTUS 3aKOHOAATENbCTBA BO BCEX Er0 OTPACANAX CEroAHs ABNSeTCs GopM1poBaHue
COBOKYMHOCTV HOPM O LMdPOBOM 3KOHOMUKE. [pr 3TOM CrieyeT yunTbiBaTb ECTECTBEHHbLIE OrpaHnyYeHns Takoro GopMu-
poBaHus. OAHUM 13 TakKUX OrPaHNYEHIii BLICTYNAeT OCO3HAHWE AENCTBUTENBHOM HE0OX0AMMOCTY UMdpOoBM3aLMM 06Le-
CTBEHHbIX OTHOLLEHWI, MOCKO/bKY LMdPOBM3aLMa paan camon umdpoBM3aLImn He HyXHa 1 onacHa ans obLwecTsa, rocy-
[lapCTBa ¥ YaCTHBIX MHTEPECOB.

Mounck kpuTepus HeobXoAMMOCTY BHeAPEHUS LMDPOBLIX TEXHONOMIA SBNSETCS CeroaHs, TakuMm o6pa3om, KpaiHe ak-
TyanbHbIM. OKOHOMMYECKas LLenecoobpasHoCTb, Kak NPeACTaBASETCS, HE MOXET ObITb TakMM KPUTEPUEM, MOCKONbKY UMEH-
HO OHa BbICTYNaeT NPeANOCHIIKON 1 ABUXYLLMM GAKTOPOM TEXHUYECKOMO 1 TEXHONOMMYECKOrO pa3BUTUS. KOHOMUYECKUIA
NPOrpecc, kak Npaswusio, NPOUCXOAUT OLHOBPEMEHHO C MPOPLIBOM B PA3BUTUM HAYKN 1 TEXHWKM. [Tpn 3TOM NOCNeLHee, Kak
0TMEYaEeTCs NUCCef0BaTENIMI, HEraTUBHO CKa3biIBAETCH HA KA4YECTBE BANAHUSA QYHLAMEHTANIbHbLIX NPELACTABIEHWI Yeno-
Beka 0 106pe 1 3ne. Kak oTMevaeTcs B nutepaType, poCT Hayku, COMPOBOXAAIOLLMIACS POCTOM YENOBEYECKMX BO3MOX-
HOCTEl 1 anneTuToB, OAHOBPEMEHHO NPUBOAUT K NMOSIBAEHMIO Y4EHNS 06 0TKA3€ OT HPABCTBEHHBLIX HOPM', GOPMUPOBAHMIO
NpUHLMNA 3aromama. MoaToMy HeYyANBUTENBHO, YTO LMdPOoBas SKOHOMMKA, Kak CUMMTOM 04ePeHOro CKayka TEXHUYECKOro
nporpecca, 6e3ycnoBHO, XapakTepnayeTcs ONaCHOCTLIO pa3pyLleHns 6a30BbIX HDABCTBEHHbIX MPEACTABAEHWIA.

MMeHHO noaTomy 6a30Bble NPUHLMMLI MPaBa, KOTOPbIE OTPAXalOT STUYECKME NPEACTAaBNEHNS YENOBEYECKOrO 0bLLe-
CTBa B IOpMANYECKON GOPME, TO ECTb ABNSIOTCH MOPASIbHO-HPABCTBEHHLIMI NPaBUIaMu NOBELEHNSA, MOTYT CTaTb ecre-
CTBEHHBIM 1 3(DMEKTUBHBIM OrPaHUYMTENEM U NakMyCOBOM OYMaXKON, BbiSBASOWE HE0BX0OAMMOCTb LUMMPOBMU3aLMK
B TOM WM MHOM Cry4ae uimn KOHTekcTe. Takum 06pa3om, HOPMbl MOPanu U HPaBCTBEHHOCTY MOXHO Npu3HaTb 6a30BbIM

KpuTeprem keanmdukaumm Toro UAn MHOrO0 HOBOrO TEXHOKPATUYECKOro SBNeHWs B NpaBe Kak AonyCcTMMOro. MocKonbky

' Kowsirura M. H. OCHOBbI LUGPOBOIt 3KOHOMUKN. M., 2021.
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naes cnpaBennMBoCTv, 0OPMIEHHAs B HOPMax MOPany M HPABCTBEHHOCTH, 3a/10XeHa B OCHOBE CyLLECTBYIOLLLErO NpaBa,
X MOXHO paccMaTpmBaTh He TOMbKO KakK KPUTEPUIA NPaBOMEPHOCTU NOBEAEHNS CyObEKTA, HO 1 KaK KpUTEPWIA OnpaBaaH-
HOCTW 1 Ka4eCTBa NPaBoOBON HOPMbI.

YA3BMMOCTb MOPasIbHO-HPABCTBEHHBIX MPUHLMNOB B LUGPOBYIO 3MOXY LEMOHCTPUPYETCH BbIABIEHUEM B HAYYHbBIX UC-
CnefoBaHusaX 3TUYECKUX PUCKOB MPU BHEAPEHUM UMBPOBBLIX TEXHONOMMIA, CPean KOTOPbIX Ha3biBaloT: 1) AerymaHm3aumio,
NPOSBASAIOLLYIOCH B YHUBEPCAIN3ALMN, HECOBMECTVMOW C NPU3HAHWEM YENOBEKA U €r0 XU3HW BbICLLIEV LLEHHOCTBIO U Me-
pWIOM CNPaBeaMBOCTU; 2) AENEPCOHNDUKALMIO, MPUBOASALLYIO K MMLLEHMIO YENOBEKA IMYHOCTHBIX YEPT, LWABAOHHOMY,
NPOrpaMMUCTCKOMY TUMY MbILLAEHNS, 3aMEHSIOLLETO aHANINTUHECKMIA TUN MbILLNEHNS; 3) CHUXXEHME Ka4eCTBa IMYHOMO KOH-
TPONS 32 NePCOHaNbHLIMU IAHHBIMU, KOTOPOE BNEYET yTpaTy YyBCTBA OTBETCTBEHHOCTH NP OTCYTCTBUM TENECHOIO OLLyLLIe-
HUS UMYLLLECTBA, AOCTYMHOCTb INYHBIX CBEAEHWA ANs NOObLIX TPETHWX KL, B TOM YMCAE NPaBOHAPYLIMTENEN, HAKONAEHe
BCEX AaHHbIX O YesI0BEKE B €ANHOM LeHTPe, LOCTYN K KOTOPOMY YNpOLLaeT MaHUMYIMPOBaHNE HYENOBEKOM, KOTOPLI BOC-
NPUHUMAET HaBsi3aHHbIE MAEW Kak CBOW B PE3yNbTaTe NErkoCTv Takoro Beibopa. Kak BUAHO M3 YKa3aHHbIX TPEX HA3BAHHbIX
PVCKOB, OHM HAPYLUAKOT MPUHLMN CNPaBELAMBOCTU, CHUXAS 3HAYEHVE UHOMBUAYYMA MO CPABHEHWIO C UCKYCCTBEHHBLIM WH-
TENNEKTOM, a Takke C «MpaBusibHbIM 60NbLIMHCTBOM>, TUMONOrM3MPOBaHHbIM MaLUMHON.

B nutepatype Takxe 0TMEHatoTCs PUCKM pasButrs LMbPOBOro HepaBeHCTBa U UdPOBOM ANCKPUMUHALMN, KOTOPbIE
NPOSIBASIOTCS B PA3HOM YPOBHE AOCTYNA K UMMPOBLIM TEXHONOMMAM, MPEAB3ATOCTM anroputMoB 1 6€3yCN0BHOM SOBEPUM
MallWHe, yXyaLeHnn YCnoBuii Tpyaa n3-3a anroputMoB, 3aBUCUMOCTY OT nnatdhopM 1 Bnactv IT-riraHTos?. Takune puckm
HE MO3BONSIOT MPVMEHSATH TPAANLMOHHBIE METOAbI 1 MPVHLMMLI NPABOBOMO PErYIMPOBAHWS, B TOM YUCAE CBONCTBEHHbIE
4aCTHOMY MPaBy MPUHLMMbI OPUAMYECKOrO PABEHCTBA CTOPOH 1 ¢BOGOALI AOr0BOPA.

MOMMMO yKa3aHHbIX BbILLIE 3TUHECKUX PUCKOB CNEAYET BbILENNTb PUCK YTpaThl BO3MOXHOCTM NPOSIBNEHUS CBOOOAbI
B YCTQHOBNIEHMW CBOWX NpaB 1 0693aHHOCTEN, B AeCTBUM B CBOEM UHTepece. Ocobas onacHOCTb Takoro pucka 3aksio-
4aeTCs B ero HezameTHOCTU. LindpoBr3aums HeCeT 3TUHECKMIA PUCK MaHUMYNALMM HYETOBEKOM, NOCKOJIbKY CBA3aHa C Ha-
KOMMEHMEM BCEX AaHHBLIX O YENOBEKE B €AMHOM LIEHTPE, YTO NO3BONSET CyObEKTaM, UMEIOLMM AOCTYN K TaKOMY LIEHTPY,
BO3AENCTBOBATb HA YEIOBEKA, KOTOPbIV HAaBSA3aHHbIE MAEN BOCIPUHUMAET Kak COOCTBEHHbIE 1 [laxXe PaayeTcs NpeaoCTas-
JIEHHBIM BO3MOXHOCTAM. [10TpebuTenb OPUEHTUPYETCS HE HA CBOM MOTPEOHOCTH, @ Ha YyXME KOMMEHTAPWN, MHEHWS, MOA-
Hble HaBA3aHHble TeHAeHUMM 1 T. N. CyObekT B pesynbTaTe yTpayvBaeT YepThl MHAMBMAYANBHOCTY, YTO Takxe ynpoLiaet
ynpaBaeHne 1M, MOCKObKY Nlerdye KOHTPONMPOBATL HECKOJLKO TUMOB MIOAEN, YEM MHOXECTBO Pa3HO00OpPa3HbIX, MHANBUAY-
anbHO NErko PasinynumMbIX INYHOCTEN.

Kazanoch 6bl, Ha MeXAYHAPOAHOM YPOBHE CHOPMYIMPOBAHbI MPUHLMMLI STUKN NPY Pa3BUTUN LG POBLIX TEXHONOT WA,
K KOTOPbLIM OTHOCST, NPEXAE BCEr0, NMPUHLMM F'yMaH13Ma, 3ako4atoLLmincs:

— B rapaHTUy OCHOBHBIX MPAB YEN0BEKA;

— noaaepxke cnabbix;

— GOpPMUPOBaHUK COLManbHLIX 1 HPDABCTBEHHbIX KQY4ECTB 19 cCamopeanv3aumn.

OfHako, kak HETPYAHO 3aMeTuTb, cobnoaeHne NogobHbIX NMPUHUMNOB HE CNOCOBHO NPeaoTBPaTUTL Pa3BUTHE Ha-
3BaHHbIX BbILLE 3TUYECKMX PUCKOB, a INLLb CO3LaET BUANMOCTb 3aLLITLl YESI0BEKA 1 Er0 YeI0BEYECKMX CBOMCTB. HapywunTb
NOCNeAHNE 0Ka3bIBAETCS 3HAUYUTENBHO MPOLLE, ECAM 3TO 0OBSACHAETCSH MOLAEPXKKON CnabbiX Uav NPOABUKEHNEM YENOBE-
4ECKOro NoTeHumana, To eCTb NO3UTUBHLIMU C BHELLIHEN CTOPOHBLI HAMeperuamu. Tak, I. O. Mped nonaraeTt, 4To «LUMd-
pOBM3aLMS — 3TO EANHCTBEHHbIN CNOCco6 6OPbOLI C KOPPYNUMEN»®, MOCKONbKY MUHUMU3NPYET BOSMOXHOCTb BAUSHUS Ha
uUMdPOBOI AOKYMEHTOOOOPOT CYyObEKTOB, HE MMEIOLLMX J0CTYN K LUmudpoBoit nnatdopme. OpHako, noavtonor I. BoeT oT-
METWJ, YTO «LLMPPOBM3ALLUS BEAET HE K UCKOPEHEHMIO KOPPYNLIMK, @ K TOMY, 4TO OHa eLLle CuNbHee nepemMeLLaeTcs Ha 6onee
BbICOKWI YPOBEHb. Ha TOT ypOBEHb, KOTOPbIA, COBCTBEHHO, 1 KOHTPOMPYET 3Ty Camyio “LUndpy”»*.

Mo3TOMY YTOObI HE AOMYCTUTL MCKAXKEHUS UCTUHHOTO CMbICNA Kak 3aKOHOAATENLCTBA, Tak 1 YENOBEYECKMX MPEACTaB-
fleHWn 0 JOOpe 1 31€e, OPUEHTUPOBATLCSH HEOOXOAMMO He Ha Bnarve HamepeHust, KOTOpbIe AOMKHbI B Oyayllem peannso-
BaTbCS B TOM UM MIHOM 3TUHECKOM AOCTVXEHWN, & B CONOCTABAEHWN NOCAEACTBUA BHEAPEHUS TON UM UHO HOBOW HOPMBI
B lENCTBYIOLLIEE 3aKOHOAATENBCTBO, 0COOEHHO KOrja OHO KacaeTcs perynmpoBaHus LMbPOBOI 3KOHOMVIKM, C MPUHLMNAMM
npasa, B TOM Yncie 3adrKCHPOBaHHLIMI 3aKOHOAATENBHO, HanpuMep, B GopMe NPUHLMNOB rpaxaaHCcKoro npasa. l1oaTo-
MY BaXHbIM NPEACTaBASETCS NOBbILUEHWE BAUSHS HOPM MOPaNn U HPDABCTBEHHOCTU Kak LIOMOAHUTENBHOMO MCTOYHMKA Npa-
Ba Npu GopMMpoBaHMM LLMGPOBOro 3akoHOAATENLCTBA. Kak 0TMeYaeTcs B iMteparype, «noTeps HPaBCTBEHHOIO YyBCTBA,
rOCMOACTBO 3roMCTUHECKOro Havana CMepTenbHO OMacHbl As 06WwecTBa. be3HPaBCTBEHHbIM YENOBEK HE PA3NNYAET, YTO
€CTb 106PO, a YTO eCTb 3110. W ecnu aronsm oxBaTthiBAET 3HAYMUTENBHYIO YaCTb COLMYMa U JOCTUraeT HEKOEI KPUTUYECKOW
BENMYMHBI, HACTYNAET coupanbHas katactpodax®. MpeactaBnseTcs 0CO6EHHO ONacHbIM, KOraa 6€3HPABCTBEHHDIN HENOBEK

2 3Tuka u «undpa»: oT Npobaem K peterusm /M. A. Andepos, A. B. Apxvnos, K. U1. Boposukosa, E. K. Bonkosud u ap. M., 2021. C. 32-36.
ped cumTaeT umMdpPOBU3ALMIO EANHCTBEHHBIM CNOCOB0OM 60PLOLI C KOPPYNLUMEN [ONeKTPOHHLIN pecypc]. KommepcanTts, 2019. 16 aHB.

URL: https://www.kommersant.ru/doc/3854957 (nata obpaueHms: 11.11.2019).

4 BosT I. Lincdposusaumsa: naHaues oT koppynumu uam unmodua? [OnekTpoHHbii pecypc]. BMF.RU. URL: https://www.bfm.ru/

news/404601 (nata obpauieHms: 11.11.2019).

5 Cuiyes A. A., 3asiuesa E. B., Tonka4es [1. C. HpaBCTBEHHO-3TUYECKME aCTEKTb LMGPOBOI 3KOHOMUKU. BeCTHUK yHuBepcuTeTa, 2020.

Ne 1. C. 36-39.
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HaxOAUTCS B MIEHY WTIO3MU XOPOLLUMX HAMEPEHUI, BE30MISAHO paspyLlas B LENsX ryMaHn3ma He TOMbKO CBOIO XU3Hb, HO
N XW3Hb APYruX NIOAEV 1 4enoBeveckoro o6LecTsa B LeNoM.

Takum 06pasom, npy GOPMUPOBAHMN NPABOBOr0 PEryInMpoBaHns UMGPOBOM 3KOHOMUKM He CheayeT co3pdaBaTbh
HOBble 6a30Bble LLeHHOCTW, MOCKOMbKY Takoe CO3[aHne COMPOBOXAAETCH MIHOPYPOBAHMEM TPAAMUMOHHBIX HOPM MOpa-
JI N HPABCTBEHHOCTY, UCTOPUYECKM HA NPOTXEHUI BEKOB NOATBEPAMBLUMX CBOI CMOCOOHOCTH BbIMOMHATL 3a/I0KEHHBIE
®YHKUMN — CTOSTb Ha CTpaxe CnpaBedvBOCTA U YCTOMHYMBOCTM YEN0BEYECKOr0 06LLecTBa. He cnydaiHo coxpaHeHue
1 3alLMTa TPAOMUMOHHBIX LIEHHOCTEN, B Y1Che KOTOpbIX B N.5 Yka3sa lNpeaunaeHTta oT 9 Hosops 2022 r. «O6 yTBEpXAeH!N
OCHOB roCcynapCTBEHHON NOAUTUKM NO COXPAHEHWIO U YKPENNEHMIO TPAANLNOHHBIX POCCUNCKNX LyXOBHO-HPABCTBEHHbIX
LLleHHOCTe» Ha3blBAIOTCS CNPaBEIMBOCTb, BHICOKME HPABCTBEHHbIE MAEalbl, F'yMaH13M, B3aUMOMOMOLLb 1 B3aVMOyBaxe-
HWe 1 Ap., KOTOPblE MOXHO OTHECTW K HOpMam MOpan 1 HpaBCTBEHHOCTM, NPU3HAIOTCS CTPATErMYECKMM HaUMOHAIbHbLIM
NPUOPUTETOM 1 HEOBXOAMMbIM 3NEMEHTOM HaLMOHaNbHOW 6e3onacHOCTV Poccuiicko ®enepaumn.

dopMMpOBaHME 3aKOHOAATENLCTBA O LUMGMPOBOA 3KOHOMYUKE HEOBXOAMMO CTPOUTL C OMOPO HA HOPMbI MOPanu
1 HPABCTBEHHOCTU, KOTOPBIE 1 ByAyT BICTYNAaTh €ANHCTBEHHBIM KPUTEPUEM CMPABEAIMBOCTM U AONYCTUMOCTY Takmx 13-
MEHEHWIA. Hanpumep, ¢ onopow Ha HUX HEOBXOAMMO CTPOWTL GOPMMPOBaHME NPABOBOI0 PEryIMPOBaHNS LMMPOBLIX NPas,
TO €CTb CYOBbEKTMBHbIX FPAXAAHCKMX NPaB Ha LMPPOBbLIE 0OBEKTHI, KOTOPLIE GOPMUPYIOTCS B LMBPOBOI cpeae. OcobeHHO
370 Kacaetcs 060poTa Takmx UdpPOBLIX MPaB, KOTOPbLIE CBA3AHBI C IMYHBIMU HEVMYLLECTBEHHBIMW OTHOLLEHUSIMU Fpax-
JaH, HanpumMep, WX NpasamMmmn Ha UMPPOBOI KOHTEHT, Ha NePCOoHabHbIE AaHHbIE, Ha UMPPOBOI 06pas yenoseka n 1. n. Te
Xe HOPMbI HE AOMYCKAOT CaMOCTOATENBHOrO GOPMUPOBAHUS onepaTopamm MHOOPMALMOHHBIX CUCTEM MPaBun UHGOP-
MAaLMOHHOW CUCTEMBI, KOTOPLIE CErOAHS NPAKTUYECKM HE UMEIOT PerfiaMeHTaumn, B pedynbTarte yero umdpposas nnatpop-
Ma BbICTYNaeT «roCy4apCTBOM B rOCYAapCTBE», UrHOPUPYS N0O0e HaUMOHaNbHOE 3aKOHOAATENLCTBO M cyMTas cebs BHE
Kakoro-nmbo perynnposanus. Mpaemna HPOPMaLWOHHON CUCTEMBI Kak akT, COCTaBNSEMbIA B OAHOCTOPOHHEM MOPSAKe
1 CYLLECTBEHHO BAMSIOLLIMIA HA NpaBa 1 0693aHHOCTM BCEX NOAb30BaTeNneli MHGOPMaLMOHHON CUCTEMBI, AOMKHLI CTPOrO
COOTBETCTBOBATb AEMCTBYIOLLEMY 3aKOHOAATENLCTBY M HOPMaM MOPan U HPABCTBEHHOCTM.

HekoTopble HOPMbBI MOPaNV U HPABCTBEHHOCTM MOMTYYMAN CBOE OTPaXeHWE B 6a30BbIX MPUHLMNAX FPaXAAHCKOro npa-
Ba, NepeyncnenHbx B ToM ymcne B n. 1 ¢c1. 1 TK PO. Wx npsmoe nprvMeHeHve B NOPSAKE aHanorvmn npasa MoXeT no3so-
NNTb PELUNTL TE aKkTyasbHble NPOGNEMbI NPABONPUMEHEHNS, KOTOPbIE CTOSIT CEr0AHS NEPEeA, NPaBONPUMEHUTENSMU U UC-
cnenoBarensimMy B OTCYTCTBMM CUCTEMHOMO 3aKOHOLATENbCTBA O UMOPOBOM S3KOHOMUKE. Tak, He COOTBETCTBYET HOPMaM
MOpasIn 1 HPABCTBEHHOCTY CUTyaLIMs, MPY KOTOPOIA OKa3biBAETCSH HEBO3MOXHbBIM OCMOPUTb PELLEHWE, MPUHATOE HA OCHOBE
NCKYCCTBEHHOMO MHTENNEKTA, MOCKO/bKY OHA MPSIMO MPOTUBOPEYUT NPEAYCMOTPEHHBIM NPUHLUMNAM HELOMYCTUMOCTH NPO-
N3BOJSIbHOMO BMELLIATENBCTBA KOr0-11b0 B YaCTHbIE AieNa, HEOOX0AMMOCTN 6ECNPENATCTBEHHOrO OCYLLECTBAEHNS FPaXaaH-
ckvx npas, o6ecneyeHns BOCCTAHOBEHUS HAPYLWEHHbIX NpaB, UX cyaebHol 3awmuTthl. CBefeHns UMbPOBOI CUCTEMbI HE
LOXHbI BbITb 6ECCNOPHBIMU. OHM MOTYT NKLLIL CO3aBaTb NPE3YMMNLUMIO, KOTOPas SBNSETCS ONPOBEPXKMMON, HTO NO3BOUT
cybbekTaM, MHPopMaLWs 0 KOTOPBIX MCKaXEHA MO TEXHUYECKOW NPUYMHE AW NO 310MY YMbICHY, 3aLLMTUTL CBOM Npasa.
B npoTMBHOM Cnydae cO30aeTcsl 3aKOHOAATENbCTBO, He 06eCrneyvBalolLee MexaHn3aM ocnapuBaHms UndpoBoi HOOp-
Maumn. MicuesaeT npesymnums 406POCOBECTHOCTM AENCTBUS y4aCTHUKA MPaXAaHCKOro NPaBOOTHOLWEHMS, YCTaHOBAEHHAs
BN. 5 cT. 10 TK P®, koTOpas Takxe ABASETCH OTPAKEHWEM NPUHLMNA CNPABEAIMBOCTY.

Takum 06pa3om, HOPMbl MOPaNN M HDABCTBEHHOCTH, OTPAXEHHbIE B 6a30BbIX NPUHLMMNAxX rpaxaaHCckoro npaea, a Tak-
Xe BbITEKaIOLLME 13 UCTOPMYECKMX TPAAULMIA POCCUIACKOro 0BLEeCTBa 1 NpaBua 0BLWEXUTVS YeNoBeYeCKoro obLlecTsa,
[l0Ka3aBLUNE CBOIO COCTOATENbHOCTb Ha NMPOTSXEHWUN ThICAYENETUN, [O/IKHBI YHUTBIBATLCS Kak GyHOaMEHTasbHbIE B LeNsX
HeoonyweHns paapyleHns o6LLecTsa Npuy ero uydpoBmusaumm.
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KOHCTMTyLI,MOHHO'I'IpaBOBbIe OCHOBbI 3KCrnepnMeHTaJsibHbIX
npaBoOBbIX PEXXNMOB

CywunbHukoB Unbs CepreeBud, HaunoHanbHbI MCCNe0BATENbCKMIA YHUBEPCUTET «Bhicwasa Lkona
3KoHOMUKM» (MockBa, Poccuiickas ®epepaums)
acnupaHT; e-mail: sushilnikovis@gmail.com, isushilnikov@hse.ru.

AHHOTaums

AKTYanbHOCTb MCCNeaoBaHns 06ycnoBaeHa BaXHOCTbIO BONPOCa O NPaBOBOV NPUPOAE Takoro MooA0ro UHCTU-
TyTa, KaK 9KCNEpPUMEHTa/IbHbIA NPaBOBOW PEXUM. ABTOPOM MPUBEAEHBI TEOPETUYECKME Pa3paboTki B 06nacTu
1ncecneaoBaHns KOHCTUTYLIMOHHBIX OCHOB SKCMEPUMEHTASIbHbIX MPaBOBbIX PEXMMOB, X COOTHOLLEHUS C HOPMamu
KoHcTuTyumn PD, NOCBSILLEHHBIMI PerynMpoBaHmio NMPUHLUMIOB NPaBoOBOro, AeMoKpaTuieckoro, GpeaepaTmeHO-
ro rocynapcTsa, NoAnepXKM KOHKYpeHLMM, cBOOGOAHOr0 UCMOb30BaHWS CBOVX CNOCOBHOCTEN 1 MYLLIeCcTBa Ans
npeanpYHUMaTENbCKON M MHOM He 3anpeLLeHHON 3aKOHOM 3KOHOMUYECKOWN AEATENBHOCTUN, eAMHCTBA 3KOHOMUYE-
CKOro NPOCTPaHCTBa Ha Tepputopun PP, HEAONYCTUMOCTN OrpaHn4YeHnst KOHCTUTYLIMOHHBIX NPaB 1 cBOOO., rpax-
JaH, 3aKOHHOCTW M paBeHCTBa BCEX Nepes 3akKOHOM. B cTaTbe AaH aHanv3 COOTHOLWIEHMS 3KCNepUMEHTaNbHOIro
NpPaBOBOro Pexmnma 1 NapTHePCTBa NPEANPUHMMATENER 1 OPraHOB BAACTU, a TakKe COOTHOLLIEHWS SKCNEPUMEH-
TaJIbHOrO NPaABOBOr0 PeXMma 1 AenernpoBaHms nyenyHbIX NOSTHOMOYMIA YaCTHBIM NLam. ABTOP, anennmpys K cy-
nebHoi npakTuke KoHcTtutyumorHoro Cyna PD, nenaet BbIBOA, O TOM, YTO 3KCMNEPUMEHTA/IbHbIN NPaBOBOV PEXUM
ocHoBaH Ha cT. 1, 3, 8, 19, 29, 34, 55 1 75.1 KoHctuTyumn PO,

KntoyeBbie ¢ci0Ba: aKCnepuMeHTanbHbI TPaBoBOM pexum, [M'Y11, napTHeEPCTBO NPeanpuHMMaTenel n OpraHoB Bna-
¢, KOHCTUTYLMS, KOHCTUTYLIMOHHO-NPAaBOBbLIE OCHOBLI, AENEMMPOBAHNE NOAHOMOYMIA.

Constitutional and Legal Foundations of Experimental Legal Regimes

llyaS. Sushilnikov, National Research University Higher School of Economics (Moscow, Russian Federation)
doctorate student; e-mail: sushilnikovis@gmail.com.

Abstract

The relevance of the study is due to the importance of the question of the legal nature of such a young institution as an
experimental legal regime. The author presents theoretical developments in the field of studying the constitutionality
of experimental legal regimes, their relationship with the norms of the Constitution of Russia, dedicated to regulating
the principles of a legal, democratic, federal state, support for competition, free use of one’s abilities and property
for entrepreneurial and other economic activities not prohibited by law, the unity of economic space on the territory
of the Russian Federation, the inadmissibility of restricting constitutional rights and citizens’ freedoms, legality and
equality of all before the law. The article analyzes the relationship between the experimental legal regime and the
partnership of entrepreneurs and authorities. An attempt is made to analyze the correlation between the experimental
legal regime and the delegation of public powers to private individuals. The author, appealing to the judicial practice
of the Constitutional Court of the Russian Federation, concludes that the experimental legal regime is based on the
articles 1, 3, 8, 19, 29, 34, 55 and 75.1 of the Constitution of Russia.

Keywords: experimental legal regime, PPP, partnership of entrepreneurs and authorities, Constitution, constitutional
foundation, delegation of authority.

BBepeHue

MpaBO MEASIEHHO pearupyeT Ha TEXHOMOTMYECcKe U3MEHEHUS B CUNY CBOEI KOHCEPBATUBHOCTY 1 HANPaBIEHHOCTA
Ha CTaBWNbHOCTb, MPABOBYIO ONPEAENEHHOCTb U NPEACcKa3yeMocTb'. PerynmpoBaHmne HOBbIX TEXHONOMMA No3BonseT ¢hop-
MMPOBATb 1 BHEPSTb TEXHONOMMYECKME MHHOBALWN, Pa3BMBaTh 3aKOHOAATELCTBO O KOHKYPEHLIMM 1 METO b PbIHOYHOIO
PEryNMPOBaHNS, NOCTPOEHUE ANIbTEPHATVBHBLIX PEXMMOB NPABOBOrO PEryAMPOBaHIS, HaNpPaBiEHHbIX Ha YNPEXaaloLLyio
NOANTUKY?.

' Haymos B. B. Mpago B 3noxy LidpoBoii TpaHCHOPMALMM: B MOUCKAX PeLLeHii. Poccuiickoe npaso: 06pa3oBanie, NpakTika, Hayka.

2018.N2 6 (108). C. 4-11.
Svetiev Y. Experimentalist Competition Law and the Regulation of Markets. London: Hart and Bloomsbury Publishing, 2020. P. 124.
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[lng TOro 4ToObl 3aKOHOAATENLCTBO OLICTPEE PEArnpoBanO Ha TEXHONOIMYECKNE N3MEHEHNS, FOCYAAPCTBO COTPYA-
HWYaeT C NpeanpuHUMaTensaMu. PerynatopHble «mecoYHMLpl» SBAFIOTCH A4OBOMBHO MOMOABIM UHCTUTYTOM, XOTS HEKOTO-
pble nccnenoBatenn OTHOCAT X nosieiexune ele k XIX B.2 PerynstopHblie «necovHuLbl» co3aaloT 6e3onacHyto nnoLwanky
LN TECTUPOBAHMS MHHOBALMIA B pamKkax CyLLECTBYIOLLEr0 MPaBOBOrO pexvma nMbo NO3BOASIOT BDEMEHHO NMPUMEHSATH
WHOW NPaBOBOW pexmm K HeboNbLLUON rpynne npeanpuHumarenei. Kak ykaasisatoT b. Jium u LL. Jloy, perynsatopHble «ne-
COYHMUBI» NPEANOoaraoT TECHOE COTPYAHUYECTBO MeXAy NyBANYHBIMU U YaCTHBIMU NapTHepaMun*, Ha ceroaHsWHWiA AeHb
PEryASTOPHBLIE «MECOYHULLBI» B 3HAYUTENBHOW CTEMEHN OrpaHNYeHbl MHOYCTPUEN GUHAHCOBBLIX TEXHONOMMIA HECMOTPS Ha
TO, Y4TO ApYrue OTPACN CTANKMBAIOTCS C aHaNorMYHbIMU NPOBAEMaMK, CBA3AHHBIMY C BHEAPEHWEM HOBbIX TEXHONOMMIA.

KoHuenuus perynatopHbix «necoyHuL» Obina Brnepsblie npeanoxerHa B 2015 r. YnpasneHnem no GpuHaHCOBOMY pery-
NIMPOBaHMIO U Haa3opy BenukobpuTaHmmn B kKa4ecTse NOAAEPXKM ObICTPO Pa3BMBAIOLLErOCS CEKTOPA PUHAHCOBBIX TEXHO-
noruii BenukobputaHum® n npegnarana npeanpuHumarensm niathopmMy Ans TeCTMPOBaHUS MHHOBALMOHHbBIX MPOAYKTOB,
ycnyr B 061aCT GUHAHCOBBLIX TEXHONOMUIA HA YCAOBUSX, OTAINMYHBLIX OT CYLLLECTBYIOLLErO MPABOBOr0O pexuma. YnpasneHue
no GUHAHCOBOMY PErYIMPOBAHUIO 1 HaA30py BennkobputaHmm npuBOAMT AaHHBIE O COKPALLEHMN BPEMEHM 1 3aTpaT Ha
BbIBOJ, HOBbIX, MHHOBALIMOHHbBIX UAEM HA PbIHOK, W, COrnacHo onybnnMkoBaHHbIM oTdeTamM, okono 90% dupmé, koTopble
3aBEPLUMIN NPOEKT B paMKax pPerynsiTopHou «necoYHuLb», NPOAOIXMAN Pa3BUTME MHHOBALMOHHOIO NpoekTa. Heobxo-
OMMOCTb YCTAHOBNEHWS PErYNSTOPHBIX «MECOYHML» B pamkax 3KOHOMUYECKOro COTPYAHMYECTBA Oblna Npy3HaHa B pam-
kax EBpa3ninckoro akoHOMM14Yeckoro cotoda (PeleHne Boiclero EBpasuiickoro akoHoMmmyeckoro coseta ot 11.10.2017
Ne 12).

C 2018 r. baHk Poccumn pa3BmBan perynsatopHyio «NeCOYHNLLY» B POPME «OrpaHNYEHHOrO PEryASTUBHOMO SKCNepw-
MEHTa» B pamkax nporpammbl «OCHOBHbIE HAaNpaBneHWs pa3BuTHsa GUHAHCOBLIX TexHonoruin Ha nepuog 2018-2020 rr.»
N NpoekToB durHaHCOoBbLIX TexHonoruni. B aBrycte 2018 r. «C6epbaHk» B pamkax PerynsiTopHoN «Neco4YHuLbl» BaH-
ka Poccuu 3anyctun nunoTHeIA npoekT no IT-cepsucy’. B 3akoHogatensctBo PO B 2020 r. denepanbHbIM 3aKOHOM OT
31.07.2020 N2 258-D3 «O6 akcneprMeHTabHbIX NPAaBOBbLIX pexuUMax B cdepe umdpoBbIX MHHOBaLUWI B PD» (nanee — ®3
0 OlP) BBEAEH MHCTUTYT SKCMEPMMEHTANIbHBLIX MPABOBbLIX PEXMMOB B cdepe LmdpoBbIX MHHOBaUMIA. [Mpy sTOM cdepa npu-
MEHEHWS 3aKOHA HE OrpaHnNyYnBaeTCs GUHAHCOBLIMU TEXHONOMMAMU, HO PACNPOCTPAHAETCA Ha MHbIE Chepbl MPUMEHEHMS
UMDPOBLIX MHHOBALMIA. SKCNEPUMEHTaNbHBIA NPABOBOV PeXUM B chepe LMPPOBLIX MHHOBALMIA NpeacTaBaseT cobon
cneumanbHoe perynmpoBaHue No HanpasneHnsaM paspaboTkuy, anpobauymn 1 BHeAPEHNs LdPOBbIX MHHOBALWIA, KOTOPOE
NMPUMEHSAETCH B OTHOLIEHUN YHACTHUKOB 3KCNEPUMEHTaNbHOrO NPaBOBOrO PeXMMa B TEHEHVE ONPeSeNleHHoro neprnoaa
BpemMeHn (cT. 2 @3 o 3MMP). B pamkax AaHHOro MCCAeA0BaHUS NOHATUS «PErYNSTOPHLIE NECOYHULbI» U «9KCMEPUMEH-
TaNlbHblE NPABOBbLIE PEXUMbI» OyAyT pacCMaTpUBaThCs Kak TOXAECTBEHHbLIE MOCTOMbLKY, MOCKOLKY 3KCMEPUMEHTANbHbIE
NpPaBOBblE PEXMMbI, KaK U «MECOYHULLbI», YCTAHABIMBAIOTCS B OTHOLWEHUN YH4ACTHUKOB 3KCMEPUMEHTANbHOMO NPaBOBOro
pexunmad.

CpasHeHue Lenen aKCnepuMeHTanbHOr0 NpPaBoBOro pexvmMa C Lensmy rocyaapCTBEHHO-4aCTHOMO NapTHepCTBa
1 KOHLLECCVMOHHOIO COrnalleHns No3BonseT caenatb BoiBoL 06 O6LWHOCTY Lenei AaHHbIX NPaBOBbLIX MHCTUTYTOB. Tak, aKc-
NepVMEHTANbHbINA MPABOBOW PEXMM HaNPAaBAEH HA PA3BUTUE KOHKYPEHLIMK, MOBLILLEHME KAYECTBA U AOCTYMHOCTM TOBa-
poB, paboT 1 YCIyr U HA MPUBAEYEHNE UHBECTULMIA B PA3BUTVE NPEANPUHUMATENLCKOV AEATENBHOCTY, YTO NO3BONSET
rOBOPUTH O AOCTUKEHUM B paMKax S3KCMEPUMEHTAIbHOrO NPaBOBOMO pexXuma nyonyHbIX MHTEPECOB.

B HayyHOW cpege 0TMevaloT NPOTUBOPEYME BBELAEHNSA SKCMEPUMEHTANIbHBLIX MPABOBLIX PEXVMOB NPUHLMNAM BEp-
xoBeHcTBa KoHCcTuTyumn PO, denepanbHbix KOHCTUTYLIMOHHBIX 3aKOHOB U dhefepanbHbix 3aKOHOB, @ Takke npuHumMnam
HapomaoBnacTua n obecneyeHns npas 1 cBOHO/ YenoBeka 1 rpaxaaHnHa®. 3apybexHsle MccnenoBaTen 0TMEYaloT Tak-
X€ HECOOTBETCTBME SKCNEPUMEHTANbHbBIX MPABOBbIX PEXMMOB NPUHLMNAM BEPXOBEHCTBA NPaBa, 3aKkOHHOCTU, PaBEHCTBA
rpaxmaH nepem 3akoHOM, NPO3paYHOCTH, MOAOTHETHOCTM 1 NPABOBOI onpeneneHHocT'®. MocneaHuii He pas 1cnosb3o-

8 Cm., Hanpumep: Fliickiger A. (Re)faire la Loi: Traité de légistique a I’ere du Droit souple. Berne: Stampfli Editions, 2019. XIV. P. 661; Jer-
Tapes M. B. K Bonpocy 06 CTopuu 1 nepcnekTBax akCnepruMeHTabHbIX MPaBoBbLIX PeXyMOB. [1paBo 1 rocy1apcTBO: TEOPUS 1 NPaKTHKa.
2020. N2 12 (192). C. 169-172.

Lim B., Low C. Regulatory Sandboxes. In J. Madir (Ed.). FinTech: Law and regulation. Cheltenham: Edward Elgar. 2019. P. 302-325.
Financial Conduct Authority. Regulatory sandbox [OnekTpoHHbiii pecypc]. 2015. URL: https://www.fca.org.uk/publication/research/
regulatory-sandbox.pdf (nata o6patweHus: 14.10.2022).

6 UK FinTech: On the Cutting Edge. An evaluation of the international FinTech sector [3nekTpoHHbili pecypc]. HM Treasury. P. 8-9. URL:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/502995/UK_FinTech_- On_the
cutting_edge - Full Report.pdf (aata obpauieHns: 14.10.2022).

" Tsindeliani I. A. [et al.] Digital Transformation of the Banking System in the Context of Sustainable Development. Journal of Money
Laundering Control. 2022. Vol. 25. No. 1. P. 165-180.

Cwm., Hanp.: Haymos B. b., Bytpumosny 5. B., KotoB A. A. ObecneyeHune kayecTsa NpaBoBOro PeryImpoBaHuns aKCnepuMeHTanbHbIX
NpaBoBbIX PEXMMOB. Poccuiickoe NpaBo: 06pa3oBaHie, NpakTyika, Hayka, 2020. N 3. C. 40-49: Conseil d’Etat, 2019. Les Expérimentations:
Comment Innover dans la Conduite des Politiques Publiques? La documentation frangaise. P. 33.

9 XaputoHosa 10. C., CyHb Un. LindpoBraaupms 06LLIECTBEHHBIX OTHOLIEHWIA 1 BEPXOBEHCTBO 3aKOHA: OMbIT NEPEe0CMbICIEHNS B Poccum
1 Kutae. 'paxpgaHckoe npaso, 2022. N2 2. C. 3-8.

19 Ranchordas S. Experimental Regulations and Regulatory Sandboxes: Law Without Order? University of Groningen Faculty of Law
Research Paper. No. 10/2021. URL: http://dx.doi.org/10.2139/ssrn.3934075 (nata obpalieHus: 23.12.2022).
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Bancst KoHcTuTyumoHHbIM Cynom Poccuiickoin ®eaepauinm kak 0TnpaBHON Npy MPUHATAN PELIEHWS O KOHCTUTYLMOHHOCTM
TEX WV UHbIX NMONOXEHW 3akoHoaaTenbcTea ',

CoOTHOLIEHMe 3KCNEePUMEHTasIbHbIX NPaBOBbIX PEXUMOB
C NapTHepPCTBOM NpeanpuHUMaTenei u opraHoB NyG/IMYHOWN BNacTu

MapTHEPCTBO NpeacTaBnseT cobor Gopmy pacnpeneneHns 6peMeHn 1 NO3BONSET B3MSHYTL HA Npobnemy ¢ pas-
HbIX TO4YEK 3peHus. PasHble CyObekTbl NapTHEPCTBA UCMOMbL3YIOT Pa3NYHbIA 06Pa3 MbILLNEHWS, OTHOLLEHUS U 3HAHWUS, YTO
MOXET NPUBECTYM K 60ee KOMNAEKCHOMY M3y4eHMI0 NOCTaBIEHHOM NPOBAEMbI 1 MOMCKY ONTUMaNbHOMO peLleHns. Tak, Ha-
NPUMEP, MHCTUTYT rOCYAAPCTBEHHO-YACTHOrO NAPTHEPCTBA NO3BONAET UCMOb30BATL 3HAHWS U OMbIT, HAKONAEHHbIE NPe[-
NPUHUMATENSMI, MPU Peanm3aumn CROXHbIX MHOPACTPYKTYPHbLIX MPOEKTOB.

B uensax faHHOrO MCCnefoBaHWs nof NapTHEPCTBOM NPEAnpPUHMMATENEN U OPraHoB My6aMYHON BACTY B LUMPOKOM
CMbICNIE MOHMMAETCS CnOCO6 B3anMOAEVCTBUS MexXAy NpeanpuHMMaTensMm 1 opraHamu nyonmyHom BAacTu, OCHOBAH-
HbIl HA paBHOMNPaBMW M MHOro06pasunn GopM, HaNPaBNEHHBIA HA YY4LLIEHE SKOHOMWUYECKOrO COCTOSIHUS rOCYAapcTBa, Ha
[0NrOCPOYHOE COTPYAHMYECTBO C LUMPOKUM KPYrom NpeanpuHuMaTeneit, Ha yooBneTBopeHve 06LLIEeCTBEHHbIX HYX[, 1 No-
MCK KOMMPOMMCCa NPY NPUHATUN 0BLLLECTBEHHO 3HAYMMbIX PELLEHWIA.

Onpegaenexne rocygapCcTBEHHO-4aCTHOr0 NapTHepPCTBa, AaHHoe B ¢T. 3 PeaepansHoro 3akoHa ot 13.07.2015 Ne 224-
®3 «O rocynapCTBEHHO-4aCTHOM MAapPTHEPCTBE, MYHULMAANbHO-4aCTHOM NapTHEPCTBE B PD 1 BHECEHUM M3MEHEHUI
B OTAENbHbIE 3aKoHOAATeNbHblE akThl PM» (nanee — ®3 o M4MT), yctaHaBNMBAET OCHOBHbIE 3/1EMEHThI FOCYAAPCTBEHHO-
4aCTHOro NapTHepcTBa. B onpeaenexun cnepyet 0TMETUTL CREAYIOLWEE: NaPTHEPCTBO ABASETCH COTPYAHUYECTBOM, OCHO-
BaHHbIM Ha pacnpeaeneH PUCKOB C LIeNbIO NPYBNEYEHNS B SKOHOMUKY HYaCTHBIX MIHBECTULMIA, NOBBILLIEHNS Ka4eCTBa 1 0-
CTYMHOCTV TOBApOB, PaboT v ycnyr. HeCcMoTpsa Ha NPUMEHEHME HOPM FPaxaaHCKOro 3aKoHOAaTeNbCTBa K COrnalleHnsamM
0 rocyfapCTBEHHO-4aCTHOM napTHepcTBe (CT. 3 A3 o MYI1) 1 KOHLECCMOHHbIM cornalueHusm (cT. 3 PeaepanbHOro 3akoHa
01 21.07.2005 N2 115-d3 «O KOHLECCMOHHBIX COornaLleHmnsx»; ganee — M3 0 KOHLUECCUOHHBIX COrNaLIeHNsX), CTOMT OTME-
TWUTb CMELLaHHYI0 MPUPO/Y AaHHbLIX COrnalleHunii ¢ NpuaHakamy aagMUHUCTPATUBHOMO JIOrOBOPA, Ha YTO ykasbiBaeT nybnuny-
HO 3HaYMMas LieNb UX 3aKMIOYEHMS, a TakKe HEODXOAMMOCTb COBMIOAEHUS aMUHNCTPATUBHbIX NpoLeayp 2.

MapTHEPCTBO XapakTepuayeTcsl He TOMbKO ydacTveM nybnmMyHO-npaBoBoro obpasoBaHus (My6amMyHOro napTHepa)
1 NyGANYHO 3HAYMMOW LIENbIO (MPUBAEYEHNE MHBECTULMIA, NOBLILIEHNE Ka4eCTBa 1 AOCTYNHOCTM TOBApPOB, paboT 1 yCayr,
[OCTUXEHWNE MHOrO MONE3HOrO addekTa), HO 1 NyBANYHO-NPABOBLIM PETYIMPOBAHMEM, TO €CTb PEMYINPYIOTCS MPABOBbLIM
nopsiAKOM, BasupylowmmMcs Ha 06X 3anpeTtax IMb0 0683bIBaHUM, UCKMOHAIOLLEM NPOSIBNEHNE BONENSBABAEHNS, OCHO-
BAHHOrO Ha AMUCNO3WTBHOM perynupoBanuu. Kak cneayet m3 ct. 18.4 denepanbHoro 3akoHa ot 31.12.2014 N2 488-D3
«O NPOMBbILLNEHHOV NOAMTHKE B PM», B OTHOLLIEHUM MHBECTOPA (NPEANPUHMMATENEN) CreLManbHOr0 HBECTULIMOHHOO KOH-
TpakTa (nanee — CIKK) B TeyeHmne cpoka ero AenCTBMS HE NPUMEHSIOTCS 3aKOHOAATEbHbIE aKThbl U UHbIE HOPMATWBHbIE
npaBoBble akTbl PM, KOTOPbIE BBOAAT OrPaHUYEHNS 1/UK 3anpeTsl Ha peannaaumio npas uHBectopa'®. Co CTOPOHbLI 0OpraHoB
ny6nnyHoi snactv, no CMUK, npucyTcTByIOT 00513aTeNbCTBA TOMbKO aAMUHUCTPATMBHOMO XapakTepa (OCYLLEeCTBAATb Mepbl
CTMMYNMPOBAHUSA AEATENBHOCTY B CHEpe NPOMBILLAEHHOCTH). ybAnYHbIE OpraHbl He BKNaAbIBAIOT OI0AXETHbIE CPEACTBA,
He NepeaaloT MMYLLEECTBO B KQYECTBE MHBECTULMIA, HO CO3AA0T 6NaronpusaTHeIE YCAOBUS A4 NPeaAnpUHUMATENLCTBA.

JKCnepuUMeHTabHbIA NPaBOBON PEXMM XapakTepuayeTcs nybnnMyHO-NpaBoOBbIM PEMYAMPOBAHUEM U NPEACTABNSET
coboll cneunansHoe peryanpoBaHne No HanpaeneHWsmM paspaboTku, anpobaumn 1 BHeapeHuUs UmdPOBbLIX MHHOBALLMIA
(cT. 2 ®3 0 3MP). Mpoueaypa yCTaHOBNEHNST IKCNEPUMEHTaIbHOr0 NPaBOBOrO pexvma, npegycMoTpeHHas cT. 10 @3
0 3P, nckno4aeT 3akNoyeHne KOHTpakTa, Ho npeaycmaTpusaeT naganve akta lNpasutensctea P® nnn baHka Poccumn 06
YCTQHOBNEHUM SKCNEPVMEHTANTbHOMO MPABOBOr0 PEXMMA.

Cpok peannsaumm sKCneprMeHTaIbHOr0 MPaBOBOr0 PEXUMA HE MOXET NPEBLILLATL TPM FOAA, HO MOXET ObiTb MPOA-
neH (c1. 18 ®3 0 3MP). Mpu atom O3 0 SMP ycTaHaBAMBAET, YTO YHACTHUKOM SKCMEPVMEHTaILHOMO MPABOBOro pexmma
MOXET BbITb HE TOJMbKO rOCYAapPCTBEHHbIA OpraH, HO U PUAMYECKOe L0 U MHAMBMAYabHbIA NPeanpUHMaTeb, a Takke
nua, BCTYNMBLUME B MPABOOTHOLWEHUS C TakuMim cyObekTaMm (I0puanyeckme nmua n HaMBUayanbHele NpeanpuHumaTe-
), TO eCTb MPEANPUHMMATENBCKME OpraHu3aumnn. bonee Toro, ycTaHOBNEHWE OpPraHM3aUmn NPeaNPUHUMATENLCKOrO CO-
00LleCcTBa B Ka4eCTBE OpraHa, OCYLLECTBASIOLLErO OLEHKY MHULIMATMBHOrO NPOEKTa Ha COOTBETCTBME TpeboBaHuaM O3
0 3MMP, N03BONAET rOBOPWTL O BOBNEYEHUM LLIMPOKOrO Kpyra NpeanprHMMaTeneit B OCYLLLECTBIEHNE 3KCNEPUMEHTANbHOrO
NPaBOBOro pexumMa. 13 aTux NonoXeHWn cneslyeT, YTO 9KCNEPUMEHTANbHBIN NPABOBO PEXUM HaNpPaBaeH Ha AOArOCPOY-

HO€e COTPYAHMYECTBO C LUMPOKMM KPYrom npeanpuHnuMarenen.

""" Mo peny o npoBepke KOHCTUTYUMOHHOCTV NONOXeHUs Noan. 3 n. 2 cT. 106 BoaaylHoro kogekca PP B CBA3M G xanobami 3akpbIToro
aKLMOHePHOro 0bLecTBa «ABMauMoHHas koMmnanus “Monet”» n OAO «Anakomnanus “Crnbupb”» n «ABnakomnanus “fOTarp”» : nocT. KoH-
cTuTYUMoHHoro Cyna P® ot 20.12.2011 N2 29-M. C3 Pd, 2012. N2 2. Ct. 397.

12 naukun A. B. O peanyaaumm npoekToB rocyAapCTBEHHO-4ACTHOTO NApTHEPCTBA B Chepax Hayki, 06pa30BaHNs 1 MPOMBILTEHHOCTU.
{OpwcT, 2019. N2 1. C. 39-45.

13 Monoxgonyno B. @. CneunanbHbiii MHBECTULMOHHBINA KOHTPAKT Kak NpaBoBasi GopMa MHBECTULMOHHBIX COMALLEHWIA C y4acTMeM ny-
6n1yHO-NpaBoBoro obpasoBaHus. KoHkypeHTHOe npaso, 2017. N2 3. C. 17-24.
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CpaBHeHwue LieNein aKkCneprMeHTabHOro NPaBOBOro pexumMa, 3akpenneHHbix B ¢T. 3 ®3 o 3MP, ¢ uensmum rocyaap-
CTBEHHO-4aCTHOr0 NapTHEPCTBA, 3akpenneHHbiMu B ¢T. 3 D3 o 4T, Nn03BONSET rOBOPUTL O CXOXECTMN AaHHbIX MHCTUTYTOB.
Tak, uensMm sKCNnePUMEHTaNIbHOrO NPaBOBOMO PeXMMa ABASIOTCS B TOM YMcie GOPMMPOBaHME HOBbLIX BUAOB, GOPM 1 CNO-
COBOB 3KOHOMWYECKOW AEATENBHOCTU, PA3BUTME KOHKYPEHLMM, pacluMpPeHMe COCTaBa, NOBbILLEHWE Ka4YecTBa MU AOCTYM-
HOCTW TOBApOB, paboT v ycnyr, NPMBIEYEHNE UHBECTULMIA B PA3BUTUE NPEANPUHMMATENLCKOW AEATENBHOCTH, CO3OaHNe
BnaronpusaTHLIX YCNOBUIA Ans paspaboTku 1 BHeAPEHNUS LMPPOBLIX MHHOBALUMA. [0CYAapCTBEHHO-4AaCTHOE NapTHEPCTBO,
B CBOKD 04epe/lb, HANPaB/IEHO Ha NPVBEYEHNE VHBECTULMIA B 3KOHOMUKY P®D 1 NoBbILLEHWE Ka4eCTBa TOBApPOB, paboT
n ycnyr. KOHUECCMOHHOE 3aKOHOOATENbCTBO B KAYECTBE e yCTaHABAMBAET MPUBIEYEHNE UHBECTULMIA B SKOHOMUKY
1 NOBLILLEHME KayecTBa TOBApPOB, PaboT 1 yCnyr, NpeaocTaBsieMblx NOTpebutensmM Hapaay ¢ aPdeKTUBHbIM UCMNOIb30Ba-
HMeM nybnnyHoro uMyuecTea (CT. 1 M3 0 KOHLUECCHOHHBIX cornatlernsx). Lienn rocynapcTBeHHO-4aCcTHOrO NapTHEPCTBA,
KOHLIECCVMOHHOMO COMNaLLEHNs 1 9KCMEPUMEHTaIbHOrO NPaBOBOMO PeXMMa NPeacTaBasioT co60n Npumep Ny6ANYHO 3Ha-
YMMBIX LEENEN.

OnpepeneHvs nyGInMYHO 3HAYMMBIX LieSIeil POCCUINCKOe 3aKOHOAATENbCTBO He coaepxut. CT. 55 KoHctuTyumn PP ro-
BOPUT O LeISX 3aLLMTbl OCHOB KOHCTUTYLIMOHHOIO CTPOS, HPABCTBEHHOCTH, 340P0BbS, MPAB U 3aKOHHbLIX UHTEPECOB APYIHX
nnu, obecneyeHns 060POHbI CTPpaHbl M 6e30MaCHOCTV FOCYAapCTBa B paMkax orpaHnyeHmnii npas 1 cBo60o/ YenoBeka u rpax-
ndaHvHa. b. B. Cneig, aHanmanpys COOTHOLLEHWE NOHATUIA NyGANYHON Lenn 1 Ny6AnYHOro MHTepeca, NPUXOAMUT K BbIBOAY,
4TO NYGNNYHLIN MHTEPEC, Kak Bonee 06Las kateropus, BKoYaeT B cebs nybnanyHble uenn'. H. A. Munocepnos onpeaensiet
nyGnNYHBIA MHTEPEC Kak 3aKPENIEHHbIN 3aKOHOAATENbHO, 00ECNEYNBAEMBIN U OXPaHSEMbI MPABOM, BbICTYNAIOLWMIA CYLL-
HOCTHbLIM MPOSIBNEHNEM 1 ODULMABHBIM BbIpaXeHeM NoTpebHOCTeN 06LecTBa U NybanyHbIX opraHoB'™®. KOHCTUTYLIMOH-
Hblh Cya P® npupaBHMBaeT K 00LWECTBEHHbIM MHTepecamM NoTpebHOCTH obLiecTBa B 0OHapYXeHUM 1 PackpbiTM Yrpo3bl
JIeMOKpaTMYeCckoMy NpaBoOBOMY rOCYAAPCTBY U rpaxaaHckoMy 06LLecTBy, 0OLLECTBEHHON 6E30MaCcHOCTY, OKpYyXaloLLew
cpene'®.

HanpaBneHHOCTb Ha NPUBAEYEHNE MHBECTULMA B 9KOHOMWKY W HA MOBLILIEHWE Ka4eCTBa TOBApOB, paboT v ycnyr
COCTaBnSOT coaepxaHue nybamyHo 3Haunumon uenn'”. KoHetutyumorHslii Cya PD, paccyxaas 0 Lensx KOHUECCUOHHbIX
COrnaLleHnin 1 rocyaapCTBEHHO-4aCTHOr0 NapTHEPCTBA, OTMETWUI, YTO Takoe PEryanpoBaHUE NO3BONSET CBOEBPEMEHHO
pelaTb CBsi3aHHbIE C 334EeMCTBOBAHNEM 3HAYNTENBHBIX TEXHUYECKUX PECYPCOB MNyOANYHO 3HAYMMbIE 3aaa4mn ', Skcnepw-
MEHTaSbHbI NPaBOBOW PEXIMM, KakK 1 roOCyAapCTBEHHO-4acTHOE NapTHEPCTBO, MMEET NyBAMYHO 3HAYMMYIO Liefb MO npu-
B/IEYEHUIO B 3KOHOMUKY MHBECTULMIA, B TOM YACNE B PasBUTME NPEANPUHMMATENBLCKON AeATEeNbHOCTU, NOBBILLEHNE Kade-
CTBa UM AOCTYNMHOCTV TOBAPOB, PAabOT M YCAYT, & 3HAYWT, HANPaBEH Ha YNYHLIEHNE SKOHOMUYECKOrO COCTOSIHMS rocyaap-
CTBa 1 YAOBNETBOPEHNE OBOLLLECTBEHHbIX HYXA,.

Mpu OCyLLECTBAEHNIN 3KCMEPUMEHTANBHOIO MPABOBOr0 PEXMMA BO3MOXHO Hannune puckos. B. [KOHCOH NULLET, 4TO
Mexay ny6avYHBIM NapTHEPOM W HYaCTHBIMU NAPTHEPAMM NMPU OCYLLLECTBIEHUN PETYNATOPHbIX «NECOYHULL» BO3HUKAET pac-
npeaeneHne pUckoB, OCHOBAHHOE Ha CTPEMIIEHWUM PEryamMpyIoLLMX OPraHoB U CyObeKTOB PerynmpoBaHns 06MeHnBaTbCs
OMbITOM A/ aKTUBU3ALMI YCUAWIA MO BbISBIEHWIO M MOHUTOPUHIY COOTBETCTBYIOLLMX PUCKOB'®. MporpaMma akcnepumMeH-
TaNbHOMO NPABOBOrO PEXMMa AOMKHA COAEPXaTb NPOBEAEHHYIO NPEABAPUTENBHO B MHULIMATUBHOM NPEAOXEHUN OLEHKY
PYCKOB, B TOM YMCNE PUCKOB MPUYUHEHWS BPEAA XM3HW, 3A0POBbIO, MMYLLECTBY, 060POHE, 6E30MacHOCTM roCyaapcTBa,
MHbIM OXpaHsieMbiM defepasbHbIM 3aKOHOM LigHHOCTSAM (CT. 6 1 10 @3 o 3MP). PacnpeaeneHne puckoB, OTMEYEHHOE
B CT. 3 ®3 0 411, ABNSIETCH HEOTHLEMAEMOI YACTbIO FOCYAAPCTBEHHO-4ACTHOrO NAPTHEPCTBA. PacnpeaeneHnem Takmx pu-
CKOB Mexay H4acCTHbIM 1 NyOGANYHBIM MAPTHEPOM MOXET 0CTUraTbCst BO3/1I0XEHMe Ha YaCTHOro napTHepa 005S13aHHOCTY BO3-
MECTUTb HaHeCeHHbI Bped. CornacHo n. 4 c1. 5 @3 o 3MMP Bpen, NPUYMHEHHbIA NPU peann3aumnm 3KCnepuUMeHTanbHOro
MPaBOBOro PEXMMa, NOANEXUT BO3MELLEHWIO INLLOM, MPUHMHUBLUMM BPEA, a B ka4ecTBe TpeboBaHMs kK CyObekTy akcnepu-
MEHTaNIbHOMO NMPABOBOr0 pPexXrma yCTaHaBAMBAETCS HEOOXOAMMOCTb CTPAxXOBaHNS UM MPAXAAHCKOM OTBETCTBEHHOCTY 3a
NPUYMHEHNE BPEAA NPU Peann3aLmm SKkCNeprMEHTaNbHOMO MPABOBOrO PEXMMA.

CoyeTaHne NpUHUMNOB 3KCNEPVMMEHTANIbHOMO NPABOBOMO PeXUMa O HEAONMYCTUMOCTY OrPaHNYEeHUS KOHCTUTYLIMOH-
HbIX NMpaB 1 cBO6OS, rpaxaaH, HapyLeHUs eaMHCTBa 3KOHOMUYECKOro NPOCTPaHCTBa U Lienei, 0603HauYeHHbIX B CT. 3 O3
0 9MP, cBMAETENLCTBYET O HANPABAEHHOCTM AAHHOMO MHCTUTYTa Ha MOMCK KOMMPOMMCCa NPV MPUHATUM Taknx 0BLLECTBEH-
HO BaXHbIX PELLEHNMI, KaK HOBOE SKCMEPUMEHTaNbHOE 3aKOHOAATENBHOE PErYANPOBaHNE.

OO6LWHOCTb Lieneit aKCnepuMEHTaIbHOro NPaBOBOrO PEXMMA U FOCYAAPCTBEHHO-4ACTHOrO NAPTHEPCTBA, HANPaBEH-
HOCTb Ha [I0/ITOCPOYHOE COTPYAHUYECTBO C NPEANPUHUMATENSMU, HA YNYYLLIEHNE SKOHOMUKH, Ha Y0BNETBOPeHUe 0bLLe-

14 Slade B. V. Public Purpose or Public Interest and Third Party Transfers. PER/PERLJ (17) 1. 2014. P. 167-195.

5 Munocepzos H. A. Tly6nnuHble HTEPECH B NPaBE: NOHATUE 1 COAEpXaHue. AKTyanbHble npoBaemMsl poccuiickoro npasa, 2021. N 10.

C.202-211.

16 06 oTkase B NPUHATN K PACCMOTPEHMIO Xanob Beapykoa Cepres Butanbesuya Ha HapyLLeHe ero KOHCTUTYLMOHHBIX Npas . 1

cT. 152.2 TK P® : onpea. KoHcTutyumoHrHoro Cyaa P® o1 12.02.2019 N2 274-0. BecTHuk KoHcTutyumoHHoro Cyoa P®, 2019. N2 3.
pomosa E. A. Hekotopble npobnembl ®enepanbHoro 3akoHa «O rocyfapCTBEHHO-4aCTHOM NapTHEPCTBE, MYHULMMNANBHO-YACTHOM

napTHepcTBe B PO 1 BHECEHUM M3MEHEHUIA B OTLE/NbHbIE 3aKOHOAATENbHbIE akThl PD». Mpaso 1 akoHomMuka, 2016. N2 8. C. 9-12.
MocTaHosneHne KoHctutyumnorHoro Cyaa P® o1 31.05.2016 N2 14-M1. BecTHuk KoHctuTyumoHHoro Cyaa P®, 2016. N2 5.

9 Johnson W. G. Caught in Quicksand? Compliance and Legitimacy Challenges in Using Regulatory Sandboxes to Manage Emerging

Technologies. Regulation & Governance, 2022. URL: https://doi.org/10.1111/rego. 12487 (nata obpatierus: 23.12.2022).
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CTBEHHBIX HYX[1 1 MOMCK KOMMNPOMKCCA MPY NPUHATUM 0OLLEECTBEHHO 3HAUYMMBbIX PELLEHNIA C Y4ETOM paCnpeaeneHuns pUCKoB
MO3BONAET HEKOTOPBIM aBTOPAM MPUATY K BEIBOAY O CXOXECTU UHCTUTYTOB SKCNEPUMEHTANIbHOMO NPaBOBOMO PeXMMa U ro-
Cy[LapCTBEHHO-4aCcTHOro naptHepctaa. CornacHo nosuumnn MexayHapoaHoro 6aHka PeKOHCTPYKLMW 1 pa3BUTUS peryns-
TOPHbIE «MECOYHULLbI» MO3BONSAIOT 3aK/104aTh COMNaLEHNs 0 MapTHEPCTBE MEXAY NPeanpUHUMATENSIMUN 1 TOCYAAPCTBEH-
HbIMW OpraHamu A BHEAPEHWS MHHOBALMIA Ha OCHOBE 0BLLIMX TEXHONOrMiA®, MapTHEPCTBO 3aK/N04aETCs B TOM, YTO Npef-
NPUHUMATENBCKOE COOOLLECTBO MO3BOMSET OPraHam BAACTW y3HaBaTb O PEryIMPOBAHNN HOBbLIX TEXHOMOTUIA, B TO BPEMS
KaKk NMpeanpuHUMaTenb M3BNEKAET BbIrO4y M3 TECTUPOBAHWUSA UHHOBAUMOHHON TexHonorun. M. K. Onb3appag, A. A. Jln,
P. Mepcenn n C. Ox. Ctun ykasblBatoT Ha Takne GOPMbI rOCYAAPCTBEHHO-4ACTHOrO NapTHEPCTBA, KaK PErYyASTOPHbIE «Me-
COYHWUBI» AN TECTUPOBAHWS MHHOBALMIA U YAOBNETBOPEHUS NMYBANYHBIX HYX[, M NPefoCTaBAeHUs BOSMOXHOCTU A1 9KC-
NEPVMEHTOB C HOBLIMU TEXHONOMMSIMI',

H. MakkabuaHu genaet BbIBOA, 0 CXOACTBE MHCTUTYTOB FOCYAaPCTBEHHO-YACTHOrO MAPTHEPCTBA U PErYASTOPHbIX «Me-
COYHULL> 1 OTMEYAET, YTO PErynsaTOpHble «MNECOYHULLBI» CMOCODOCTBYIOT PA3BUTUIO MAPTHEPCKMX OTHOLLEHWI MeXAay npea-
NPVHUMATENSMUN N KOMMNETEHTHLIMW FOCYAAaPCTBEHHbIMM OpraHamMun?, J1. bapaaiin u M. Peiir 3akno4atoT, 4To PerynsTopHble
«MEeCOYHULLbI» NPEACTaBNSIOT COOOM HOBYIO GOPMY rOCYAAPCTBEHHO-4ACTHOrO NapTHEPCTBA®, B pamkax KOTopon nybamy-
HbIll NapTHEP NepeaaeT YaCTHOMY NapTHEPY NOMHOMOYMS ANs NoAAepXxaHus 6anaHca Mexay YpeaMepHbIM PeryanpoBa-
HUEM, TEXHONOMMYECKUMUN MHHOBALMAMUN U MPEANPUHMMATENBCTBOM B LIENSAX YY4LIEHUS CYLLECTBYIOLLErO PEryinpoBaHus
TEXHONOMMYECKMX MHHOBALMIA.

Takvm 006pa3oM, 3KCNEPUMEHTAbHBIN NPABOBOW PEXVM MPeacTaBnseT cobol cneumanbHoe PeryanpoBaHue, Ha-
npaBieHHOE Ha COTPYAHMYECTBO OPraHoB NyONMYHON BNACTY C LUMPOKUM KPYrOM NPeanpUHUMATENEN, YAyYLLEHNE 3KOHO-
MWYECKOro COCTOSIHWS FOCYAAPCTBA, YAOBNETBOPEHME OBLECTBEHHBIX HYX[, M MOMCK KOMIPOMKCCa NPY NPUHATAK 06LLe-
CTBEHHO 3HAYMMBbIX PELLEHW.

CoOTHOLLEeHMe 3KCNEePUMEHTabHbIX NPaABOBbIX PEXUMOB
M AieNernpoBaHus rocyAapCTBEHHbIX MOJIHOMOYMIA NpeanpUHUMaTENaM

Monutnko-npaBoBoe 060CHOBAHWE AENErPOBAHNS FOCYAAPCTBEHHbIX MOIHOMOYMNIA MOXET paccMaTpuBaThCs B 110~
He napTHepcTBa npeanpuHuMaTeneli 1 opraHoB nyGnuyHol Bnactn?, Kak ykasbiBaet B. A. Manbopoaa, rocyaapcTBeH-
HO-4aCTHOE NapTHEePCTBO NPefCcTaBnseT coboin oaHy 13 GOpM AeNernpoBaHns rocyaapCTBEHHOr0 NOAHOMOYMS s AO-
CTUXEHWS ONpeaeneHHo Lenu, kak NpaBuio, CBS3aHHOM0 C pacnpeaeneHnemM 3KOHOMUYECKUX PUCKOB, [lenervpoBaHme
NyOANYHBIX MOTHOMOYMIA YACTHBIM MLAM NPEACTaBAsSET OO0 nepepacnpeneneHne onpeaeneHHblx nyennyHbIX 3aaau
1 QYHKUMIA HE MEXAY YPOBHAMM BNACTUW, & OPraHn3aLmsam 4YaCTHOrO Npasa, NPUHUMAaIOLLMM Ha cebs OTBETCTBEHHOCTb 3a
NX BbINOSIHEHWE.

T. ®pait LoKa3bIBAET, YTO AENErMPOBAHME MOXET BO3HMKATb Kak MOOOYHBIV NPOAYKT KOHKYPEHLMN MEXIY KOHKYPY-
PYIOLLMMI FOCYIaPCTBEHHBIMU CTPYKTYpamu?. Cyabst KoHcTuTyumoHHoro Cyaa PO I, A, Tapxmes Takxe ykasblBaeT Ha To,
4TO OAHU U3 OCHOBHbIX KOHCTUTYLMOHHBIX MPUHLMMOB, PErYIVPYIOLLNX AeNernpoBanme nyeanyHbIX NOSHOMOYMIA YaCTHBIM
AnLaM, — NPUHLMALI AEMOKPATUYECKOro 1 NPaBOBOro rocyaapctea (CT. 1 KoHctutyummn PX), cBA3aHbI C KOHCTUTYLMOHHBIM
NPVIHUMNOM NOALEPXKKN KOHKYPEHLMM (CT. 8 1 34 KoHcTuTyumn PD)?". [laHHbIE KOHCTUTYLIMOHHbBIE MPUHLMMBI PEaN30BaHbI
B 3aKOHOAATENbCTBE 00 3KCNEPUMEHTANbHbIX MPABOBLIX PEXMMAX: NPeACTaBUTENN OPraHoB Ny6aMYHOM BacT 06a3aHbl
obecneynTb paBHONpPaBMe NPETEHAEHTOB M MPO3PaYHOCTb SKCNEPUMEHTAIBHOrO NPABOBOr0 PEXVMa B LIENSX Pa3BUTUS
KOHKypeHUuun (cT. 31 4 ©3 o 3MP). NMoaaepxka KOHKYPEHLMW SBASETCS BaXHOM 3aaa4eit rocyaapCTBEHHbIX OpraHoB, pea-
n3aumsa KOTOPO NPUBOAUT K 9PDEKTUBHOMY PELLEHMIO SKOHOMUYECKMX 1 COLManbHbIX MPOBaeMm.

3anagHble nccnefoBaTeny 0TMEYaloT, YTO AeNernpoBaHme NOMHOMOUYNA 0COBEHHO PACNPOCTPAHEHO B BbICOKO-

TEXHWYHBIX 1 HAYKOEMKUX 06n1acTsax?®. OgHako nepegaya rocyaapcTBoM MyOANYHbIX MOJHOMOYMIA YACTHBIM MLAM MOXET
2 International Bank for Reconstruction and Development. Global Experiences from Regulatory Sandboxes. Finance, Competitiveness &
Innovation Global Practice Fintech Note. 2021. No. 8. P. 34.

Elzarrad M. K., Lee A. Y., Purcell R., Steele S. J. Advancing an Agile Regulatory Ecosystem to Respond to the Rapid Development of
Innovative Technologies. Clin Transl Sci, 2022. P. 1-8. DOI: 10.1111/cts.13267.

Maccabiani N. An Empirical Approach to the Rule of Law: The Case of Regulatory Sandboxes. Osbservatorio sulle fonti. No. 2/2020.
P. 741-759.
2 Bardaji L., Reig M. Regulatory Sandboxes: Innovative Public-Private Partnerships to Advance Technology. 2020 [31eKTpOHHbIN pe-
cypc]. URL: https://dobetter.esade.edu/en/sandboxes (nata obpaluenns: 14.10.2022).

PomaHoBckasi O. B. [lenernpoBaHue rocyfapCTBEHHO-BNACTHbIX MOJHOMOYMIA B cUCTeMe My6ANYHO-NPaBOBOrO PEryaMpoBaHus.
Becthuk Mepmckoro yHnsepcuteta. fOpuandeckue Hayku, 2017. Bein. 36. C. 143-154.

Mavibopoga B. A. Jlerutumaupms ny6an4Ho-nNpaBoBoii NpUpoasl deaepanbHoit Tepputopun. Hotapuye, 2022, N2 1. C. 15-19.
% Frye T. Brokers and Bureaucrats: Building Market Institutions in Russia. Ann Arbor, MI: University of Michigan Press. 2000. P. 158-172.
27 MHeHue cyapi KoHcTuTyumoHHoro Cyaa PO I, A. Tagxuesa. MocTaHoBneHue KoHCTUTYLoHHoro Cyaa PO ot 31.05.2016 N2 14-[1.
Becthuk KoHcTutyumonHoro Cyna PO, 2016. Ne 5.

Cwm., Hanp.: Thomann E. The Notions of Regulation and Self-Regulation in Political Science. Journal of Self-Regulation and Regulation,
2017. Ne 3. P. 55-75; Cafaggi F. Le rble des acteurs privés dans les processus de régulation : participation, autorégulation et régulation
privée. Revue frangaise d’administration publique. Vol. 109. No. 1. 2004. P. 23-35.
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BO3HWKATb B LIENISX MCMONb30BaHUS y3KOCNeUMan3npoBaHHbIX 3HaHW NpeanpuHUMaTeneil n B nHbix dopmax?. Cnoco-
Obl TAKOrO AE€NErMpoBaHns No y4acTuio YaCTHbIX OpraH13aumii B HOPMOTBOPYECKOW AEATENBHOCT MOTYT NPOSBAATHCS
B GOpMax CoperyanmpoBaHuns, CamoperynnmpoBaHnsa u 4enerMpoBaHHoro peryimpoBaHmns.

KOHCTUTYLIMOHHbIE OCHOBbI AENErMPOBAHMS FOCYAAPCTBEHHLIX MOAHOMOUYMIA CyObeKTaM YaCTHOrO npasa 3aj0XeHb
B CT. 3 KOHCTUTYUMM PD, cornacHo KOTOPO MCTOYHMKOM BRacTv B POCcui, kak U HOCUTENEM CyBEPEHUTETA, SBASIETCS €€
MHOFOHALMOHANbHbBIA HAPOL, TO €CThb M3 MPUHLMNA HAPOAHOr0 CyBepeHnTeTa. M3 AaHHOrO NPUHLMNG BLITEKAET HE TONBKO
NAe0Nornyeckas posb roOCyAapPCTBEHHBIX OPraHOB KakK HAMPABMIEHHbIX HA CYXXEHUE HAPOAY, HO U MPAaBO rPaxaaH y4acTBo-
BaTb B YNpaBNEHWN AeNnamMmn rocyaapcTsa, 3akpenneHHoe B 4. 1 ¢1. 32 Konctutyuum PO. Beuay Toro, 4to fenervpoBaHue
rOCYAAPCTBEHHbIX NOJIHOMOYUIA — SBIEHWE MHOrOrpaHHOe, ero MOXHO paccMaTpuBath Noj pasHeiMu yrnamu. Jenermpo-
BaHWe Ny6aMYHbIX NOMHOMOYMIA MOXET ABASTHCS OCHOBOM OCYLLECTBAEHUS NAapTHEPCTBA NpeanpuHUMAaTeENein 1 OpraHoB
ny6anyHoii Bnactn®. O. B. PomaHoBCKas B 3TO CBSA3W aKLEHTMPYET BHMaHMe Ha TakoM NpUHLMNE AeNermpoBaHus noaHo-
MOYWIA, KaK MPUHLMN «MapTHEPCTBa»®!, TO eCTb HANMYME COTPYAHMYECTBA MEXY OpraHu3aumei, HaaeneHHoON BNaCcTHLIMM
MOSIHOMOUYMAMMU, 1 YACTHBIMU TIMLLAMMU.

Tak, Hanpumep, B 2021 . Mexay NpaBuTeNbCTBOM XaHTbl-MaHCUIACKOro aBTOHOMHOrO okpyra — tOrpbl 1 MAO «Mo-
6unbHble TeneCuctembl» ObINIO 3aKOYEHO COrnalleHne 0 COTPYOHUYECTBe B chepe UmMdpoBOI 3KOHOMUKI®2, COornacHo
KOTOPOMY CTOPOHbI, OCHOBbIBAACb Ha MPUHLMMAX KOHCTPYKTUBHOIO NapTHEPCTBA, GOPMUPYIOT NPELIOXeHUs N0 BONpocam
0 HeoBX0AMMOCTH YCTaHOBNEHMS B @BTOHOMHOM OKPYre 3KCNEPUMEHTasIbHbIX MPABOBbLIX PEXMMOB B Chepe UMPPOBbIX MH-
HoBauwui B cootBeTcTBMM ¢ D3 0 OMMP. MpoeKkT cornalleHns 0 COTPYAHNYECTBE MeEXIY NpaBuUTeNnbCTBOM Pecnybnukm Thi-
Ba 1 MAO «MobunbHble TeneCuctembl», 0[0OPEHHLIN NOCTAHOBAEHNEM NpaBuTenbCTBa Pecnybnuku Teiea 0T 05.03.2022
Ne 87, conepxut n. 2.1.6, COrnacHo KOTOPOMY B CBA3M C TakKMM COTPYAHUYECTBOM NpeanonaraeTcs yCTaHOBAEHWE Ha Tep-
putopun Pecnybnuku TbiBa 3KCNEPYMEHTabHBIX MPABOBLIX PEXUMOB B CHepPe LMDPOBLIX MHHOBALMI.

B cootBetcTBUM ¢ n. 35 noctaHoBneHus MNpasutensctea PO o1 09.12.2022 N2 2276 «O6 yCcTaHOBNEHUM SKCNEPUMEH-
TasIbHOr0 NPaBOBOro pexunmMa B chepe UMdPOBbIX MHHOBAUMI 1 YTBEPXAEHWI [TporpaMMbl 3KCNeprUMEHTaNbHOro Npaso-
BOr0O pexvmMa B chepe LUMbPOBbLIX MHHOBALMIA MO HAMPABNEHNIO MEAMUMHCKOW AEATENBHOCTU C MPUMEHEHNEM TEXHOMO-
rni c6opa 1 06paboTkv CBEAEHWI O COCTOSHUN 300POBbS ¥ AMArHO30B rPaxAaH B OTHOLLEHUN peann3aumm MHULMATYBSI
CoLuManbHO-3KOHOMUYECKOro passuTns PO “MepcoHanbHble MeaULMHCKIE MOMOLLHWKM» 3KCNEPUMEHTaNbHbIA NPaBOBOW
pexuM «[epcoHanbHble MeaNLMHCKE MOMOLLHUKM» MOXET OblTb YCTAHOBAEH Ha TeppuTOpKsX CyobekToB P®, 3akmiouns-
X cornawlenne ¢ Munsgpasom Poccum n 'K «Poctex». lNpefcTaBnseTcs, 4To Takme cornalleHns npeanonaraT Haanymne
COTPYAHNYECTBA MEXY YaCTHOW OpraHunsaumeit u opraHamm nyenm4Hon Bnactu.

CyLLLECTBEHHBIM N9 Pa3BUTUS MAPTHEPCTBA MEXZy NPEANPUHUMATENSIMU U FOCYAAPCTBOM SBASETCS NPU3HAHWE
B cT. 75.1 KoHctuTyumn PD LieHHOCTE coumanbHOro napTHepCTBa, 9KOHOMUYECKON, NOUTUHECKON U coupanbHO Co-
NMAAPHOCTH, KOTOPbLIE CO34AI0T KOHCTUTYLIMOHHYIO OCHOBY A5 PA3BUTUS MHCTUTYTA AENervpoBaHnsa rocyaapCTBEHHBIX
noaHomMounii. HegasHue nonpaskum B KoHcTuTyumio PP B €T. 75.1 3aTparMBaioT UHCTUTYT AENErMpOBaHNs rOCYAapCTBEHHBIX
MOSIHOMOUUIA, TaK Kak, HECMOTPS Ha AeKNapaTUBHbINA XapakTep, caMo NPU3HaH1e LLEHHOCTEN 3KOHOMMYECKOro pocTa cTpa-
Hbl 1 B3aMMHOI0 AOBEPWS rOCyAapcTBa 1 06uecTBa 061aaaeT LEHHOCTHBIM 1 OPUEHTUPYIOLLMM CBOMCTBOM. CTOUT corna-
cutbes ¢ O. B. PomaHoBCKOM 1 P. 3. XaCsHOBbIM, KOTOPbIE YTBEPXAAIOT, YTO MHCTUTYT AENErMPOBAHNS rOCYAaPCTBEHHbIX
NOIHOMOYMIA HaNpPaBNEH HA Pa3BUTUE SKOHOMUYECKOrO POCTa CTPaHbl M B3aMMHOr0 A0BEPWS rocyAapcTea 1 obuecTsa
nyTeEM NPUBAEYEHUS SKCNEPTHbBIX OPraHn3aLmii®® n NoBbILEHNS Ka4eCcTBa v AOCTYMHOCTM FOCYAapPCTBEHHbIX YCyr34, 4To co-
OTHOCUTCS C LLEHHOCTAMM, 3aN0XeHHbIMM B CT. 75.1 KoHcTuTyummn PO.

KoHcTutyumoHHbIn Cya PO nogyepkmBaeT, Y4To OTAeNbHbIE MYOANYHO 3HaYMMBblE QYHKLIMM MOTYT ObiTb BO3NOXEHbI 3a-
KOHOAATENEM Ha CYyObEKThI, HE OTHOCALLMECS K CUCTEME NyBAMYHOI BNacTu, B TOM YMCAE, MOTYT ObiTb BO3IOXEHbBI MOMHO-
MOYMS MO PACCMOTPEHNIO 0bpaLLeHuii rpaxaar®. JaHHas 0653aHHOCTb SBNSETCS OAHO U3 rapaHTWii peann3aumm rpaxaa-
Hamu npaea Ha obpatleHue (cT. 33 KoHcTuTyummn PD), HO 1 Takke npasa Ha nony4eHve nidopmaumm (cT. 29 KoHeTUTyumum
P®). CornacHo cT. 14 ®3 0 3MP cybbekT akCneprMeHTaibHOro NPaBoOBOro PeEXVMa paccMaTpuBaeT NoCcTynatowWwme B ero
afpec xanobbl NnL, NpaBa 1 3aKOHHbIE MHTEPECH! KOTOPBIX HApYLWeHbI. MprUMeYaTensbHO, YTO NOMHOMOYMSAMM MO PACCMO-

2 Grajzl P., Murrell P. Allocating Lawmaking Powers: Self-regulation vs. Government Regulation. Journal of Comparative Economics,
2007. No. 35 (3). P. 520-545.

Benuvukasi A. B. TocyaapCTBO Kak y4acTHVK U PErynsiTop MHBECTULWOHHbIX OTHOLLEHWIA B paMKax rocyAapCTBEHHO-4aCTHOro napTHep-
cTtBa. braHec, MeHemxMeHT 1 npaso, 2017. N2 1-2. C. 42-46.

Poma+osckas O. B. [paBoBble OCHOBbI A€NEervpoBaHns rocyaapCTBEHHO-BNACTHLIX MONHOMOUMI Cy6bekTaM YacTHoro npaea. Bect-
HUK PODU. TymaHuTapHble 1 06LecTBeHHbIe Hayku, 2019. Ne 3 C. 112-122.

CornatueHue 0 COTPYAHWYECTBE MEXAY NPaBUTENLCTBOM XaHTbl-MaHCHiickoro aBToHOMHOro okpyra — tOrpel 1 MAO «MobunbHble
TeneCuctembl» B chepe LMdpoBO IKOHOMUKI». 3aKMOYEHO B . XaHTbl-MaHcuiicke 16.06.2021. Joctyn us CINC «KoHcynbTaHT moc».

Poma+osckast O. B. KOHCTUTYLMOHHbIE OCHOBbI IeNerMpoBaHmns rocynapCTBEHHO-BNACTHBIX NOSHOMOYMIA HEFrOCYAAPCTBEHHBIM Opra-
HU3aumsam : moHorpadms. M.: MpocnekT, 2019. C. 58.
34 XacsiHos P. 3. CoLvanbHO-NOAUTUYECKOE NPefHAa3HAYEHIE MHCTATYTa Nepeaadl rocyAapCTBEHHbIX NOTHOMOUIT OPraH13aLysiM; npu-
BNIEYEHME SKCMEPTHbIX 3HAHUIA 1 NOBLILLEHME Ka4eCTBa FOCYAaPCTBEHHBIX YCAyr. KOHCTUTYLMOHHOE M MyHuumMnansHoe npaso, 2020. N2 11.
C. 12-16.
3 AG3.2n. 6 nocTaHoBAEHMS KoHctutyumonHoro Cyaa P® ot 18.07.2012 N2 19-11. CobpaHue 3akoHogatenbctea P®, 30.07.2012, N2 31,
cT. 4470.
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TPEHMIO Xanob Ha AeCTBMS YEHOB CAMOPEryIMPYEMO OPraHn3aLLm TakKe AeNerMpoBaHbl UIMEHHO CAMOPEryIMPYEMbIM
opraHusauusm (nogn. 9 ct. 6 PepepansHoro 3akoHa ot 01.12.2007 N2 315-D3 «O camoperynnpyemMblx OpraHn3aLmsx»).

KoHcTuTyumoHHbIn Cya, PO npuaepxmnBaeTcs No3nLUM 0 KOHCTUTYLIMOHHON AOMYCTUMOCTY Nepeaayn NnpeanpuHuMa-
TeNdAM paaa NpaBoOMOYMWIA, B TOM YUCNE C LENbIO MNONYYEHNS YaCTHBIX MHBECTULMIA, HA OCHOBE rOCYLapCTBEHHO-YaCTHO-
ro napTHepcTBa®. 3akoHOAATENbCTBOM 00 3KCMNEepMMEHTabHbIX MPaBOBLIX PEXVMMAX NPeaycMaTpUBaeTCst BO3SMOXHOCTb
nNpeanpUHUMAaTENen y4acTBOBaTb B MHULMMPOBAHUM CMELMANBHOMO PEryIMpPOBaHMS, NPOrpamMmMbl 9KCNEPUMEHTABHO-
ro NpaBOBOrO PexXumMa, YTBEPXAEHHON NpaBoBbIM akToM lMpaButensctea PP (c1. 8 @3 o 3MP). Mpu 3TOM OpraHn3aums
npeanpUHYMATENLCKOro CO0BLLECTBa HAPAAY C OpraHamu UCMONHUTENBHON BNACTV pacCMaTpUBAET MHULMATMBY W NOf-
roTaBMBAET 3aK/TIIOYEHNE O BO3MOXHOCTM UM HEBO3MOXHOCTW YCTAHOBAEHWS SKCNEPVMEHTANIbHOMO NPABOBOI0 PEXMMA.
CnepnosatenbHo, 3aKOHOAATENBHOE 3akpenneHve NOAHOMOYMIA NPeAnpPUHMMATENEN (kak MHMLmaTopa cneumansHoro pe-
ryAMPOBAHKS, Tak U CTOPOHbI, YHaCTBYIOLLEN B MPOLIEAYPE NPUHSATVS PELLEHNMS) MO Y4aCTUIO B HOPMOTBOPYECKOM MpoLecce
no paspaboTtke 1 NpuHATUIO akToB MpasuTtenscTBa PO no kpyry BONPOCOB, CBA3aHHOMY C YCTAHOBIEHMEM 3KCMEPUMEH-
TanbHbIX MPABOBbIX PEXUMOB, AOMYCTUMO.

Takve N0HOMOUYNSA TPAANLMOHHO 3aKpennsioTcs 3a deaepanbHbiMM OpraHaMmn UCNOSHUTENBHOW BAACTU (Hanpumep,
n. 30.32 Yka3a Mpeavgerta PO ot 13.10.2004 N2 1313 «Bonpockl MuHucTepcTsa toctiumm Poccuitckoin ®epepauyn»).
[onHomouunsa NpeanpuHuMaTeneit — CyGbekTOB aKCNEPUMEHTANbHBIX MPAaBOBbIX PEXMMOB MO Y4aCTVIO B HOPMOTBOPYECKOMN
[EATeNbHOCTY, TakuM 06pa3oM, Takxe BbITekaloT 13 CT. 3 KoHcTutyumm PO.

[pyrym nonHoMounem cybbekTa SKCNepUMEHTaNbHOrO MPaBoOBOrO PexrMa MOXHO Ha3BaTb BEAEHWE PeecTpa nuL,
BCTYMNWBLUMX C HM B NPABOOTHOLLEHNWS B COOTBETCTBMN C 3aKOHOAATENLCTBOM O NEPCOHANbHbIX AaHHbIX®'. [laHHOE NOosHOo-
MouMe HanpaeneHo Ha peanu3aumio cT. 29 KoHcTuTyumn PD, cornacHo KOTOpPOW Kaxablil MMeeT npaBo CcBOOOAHO MCKaTb
1 nonyyatb MHGOPMaLMIO NoObIM 3aKOHHBIM CNOCOH0M. MpaBo rpaxaaH Ha 4OCTyn K MHGOopMaLMK MOXET BbiTb peanv3o-
BaHO MyTeM pa3MeLLeHrs OTKPbITBIX IaHHbIX Ha caliTax opraHoB Ny6aNYHOM BNacTv®® unu seaeHns nybnanyHbix peectpos®.

Mcxons 13 BbILUEN3NOXEHHOMO, MOXHO 3aKMIOUUTb, YTO SKCMEPUMEHTaNbHOMY MPAaBOBOMY PEXMMY NPUCYLLM SN1EMEH-
Tbl AENErrpoBaHns NyGANYHbIX MOAHOMOYMIA HACTHBIM AINLLAM, TaK Kak NPEANPUHUMATENN B PaMKax 9KCNEPUMEHTANBHOMO
MPaBOBOro PeXmMMa PacCMaTpPUBAIOT MOCTyNAoLLIME Xanobsl KL, NPaBa U 3aKOHHbIE MHTEPECHI KOTOPbIX HAPYLLUEHBI, MPK-
HUMAIOT y4acTMe B HOPMOTBOPYECKOM NPOLECCE NO pa3paboTke U NpUHATUIO akToB MpasuTenscTea PO 1 BeayT npeaycmo-
TPEHHBIN 3aKOHOAATENBCTBOM PEECTP KL, BCTYNMBLUKUX C HAMU B TPABOOTHOLLEHNS.

KOHCTUTYLMOHHO-NPaBOBOE pPeryiMpoBaHue 3KCnepuMeHTaNbHbIX NPaBOBbIX
pexumMoB

3apy6exHble KOHCTUTYLMOHANMCTLIY, a Takke cyapl*!, B TOM Y1Ce KOHCTUTYLMOHHbBIE, KPUTUYECKM OTHOCUAMCH K KOH-
CTUTYLIMOHHOCTU 1 3aKOHHOCTM 3KCMEPVMEHTaNbHbIX MPaBOBbIX PEXMMOB. Tak, Hanpumep, KOHCTUTYUMOHHbIN CoBeT Ppan-
LMK nccnenosan nojaoXxeHWs 3akoHa 0 rocy4apCTBEHHbIX YYPEXAEHNAX HAYHHOI O, KYSIbTYPHOIO 1 NPOdECCMOHaNBbHOro Xa-
pakTepa*?, B KOTOPOM OH, B YaCTHOCTW, MPW3HAN KOHCTUTYLIMOHHLIM NMPaBO 3aKOHOAATeNbHOr0 opraHa npeaycMaTpviBaTh
BO3MOXHOCTb 9KCMEPUMEHTANIbHOMO PErYIMPOBAHNS NMPU YCIOBUM, HTO €ro XapakTep 1 MacwTabbl yTOUHEHbI, a YCA0BUS
1 NPOLLEAYPbI, B COOTBETCTBUM C KOTOPBIMM OHO OCYLLIECTBASIETCS, MOABEPIHYTh MOCNEAYIOLLEN OLEHKE C LEMbIO UX COXPa-
HEHVS, U3MEHEHWS, 0600LLEHNS MK NPEKPaLLLEHVS. B CBA3M C M3NOXEHHBIM 15 PELLIEHWS BONPOCA O KOHCTUTYLIMIOHHOCTM
3KCMePVMEHTaIbHBIX MPABOBbIX PEXMMOB B TEKCT KoHCTUTYumnn PpaHumm 8 2003 . BKIOYEHbI NONOXEHUS 06 SKCNepUMEH-
TabHbIX PEXMMAX, COraCcHO KOTOPbIM 3aKOH WM NOA3aKOHHLIE HOPMATUBHO-NPABOBLIE aKTbl MOTYT COAEPXATb NOJIOXe-
HWS SKCNEPVMEHTANBbHOMO XapakTepa, OrpaHNYeHHbIE NPEAMETOM W CPOKOM AeicTBums (CT. 37-1 KoncTutyumum Gpaxumm),
a TaKXe 3aKpPenseTcs NpaBo Ha CO3AaHNe SKCNEPUMEHTANTbHBIX PEXMMOB C Y4ETOM 0COOEHHOCTEN TEPPUTOPUIA B LLENSIX
YKPenieHns AeLeHTpanm3aumm v aBTOHOMUM MEeCTHOM BnacTu (cT. 72 (4) KoHcTutyummn @paHumm). BO3MOXHO, OpUEHTMPY-
ICb Ha [1aHHYI0 KOHCTUTYLMOHHYIO NpakTnky PpaHummn, poccritckoe 3aKOHOAATENbCTBO 06 3KCNEPUMEHTASIbHBIX MPaBOBbIX
pexXMmax HasbiBaeT B Ka4eCTBE NPUHLMNG OCYLLECTBIEHUS TaKOro pexmma OnpeLeneHHOCTb CrneumanbHOro perynmposa-
HWS MO BPEMEHW, KPYTY MWL, 1 B MPOCTPAHCTBE.

KoHcTutyuma P® He COAEPXMT YNOMUHAHUS 3KCMEPUMEHTA/IbHBIX MPABOBbLIX PEXMMOB. KOHCTUTYLMOHHO-NPaBO-
Bble OCHOBbI SKCMEPUMEHTasbHBIX MPABOBbLIX PEXMMOB CnedyeT UckaTb, Mpexae Bcero, B Hopmax KoHcTtutyuum PO,

36 Mocranosnerue KoHcTuTyumoHHoro Cyaa PO ot 31.05.2016 Ne 14-M1. CoBpaHie 3akoHogatensctsa PO, 13.06.2016, N2 24, cT. 3602.

Mpwnkas MuHakoHompaseuTus Poccum ot 02.11.2020 N2 729. Joctyn n3 CMNC «KoHcynbTaHTIM0C.

MNoctaHosneHue Mpasutensctea PO ot 10.07.2013 N2 583. JocTyn na CINC «KoHcynbTaHTIIMoc».

loroguHa W. B., ABgees []. A. COCTOSIHME NPABOBOrO PEryNMPOBaHMS 3NEKTPOHHOMO y4acTus rpaxzaaH B nyGaMyHOM ynpaBaeHum
B Poccuiickoin deaepaunmn. AoMMHUCTpaTMBHOE NpaBo 1 npouecc, 2021, N2 12, C. 31-35.

Cwm., Hanp.: Philipsen S., Stamhuis E. F., Jong M. Legal Enclaves as a Test Environment for Innovative Products: Towards Legally Resilient
Experimentation Policies. Regulation & Governance, 2021. 15 (4). P. 1128-1143; Ranchordas S. Experimental Regulations and Regulatory
Sandboxes: Law without Order? University of Groningen Faculty of Law Research Paper. No. 10/2021. DOI: http://dx.doi.org/10.2139/
ssrn.3934075 (pata obpatlerns: 23.12.2022).

41 Conseil constitutionnel. Décision. 06.11.1996. N2 96-383.
42 Conseil constitutionnel. Décision. 28.07.1993. N2 93-322.
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MOCBSILLEHHBbIX PETYANPOBAHMIO MPUHLMAOB NPABOBOro, AEMOKPATUYECKOro, GeaepaTMBHOro rocyaapcTea, NoALepXKKM
KOHKYPEHUMU, CBOBOAHOr0 MCMNoNb30BaHNsA CBOWUX CMOCOBHOCTEN ¥ UMYLLECTBA A4S NPeAnpPUHUMATENBCKON U UHOW He
3anpeLLeHHOIN 3aKOHOM 3KOHOMMWYECKOW AeATENBHOCTU, AMHCTBA SKOHOMMUYECKOro NPOCTPaHCTBA Ha Tepputopun PO,
HELONYCTUMOCTU OrpaHNyeHns KOHCTUTYLIMOHHBIX MpaB 1 CBOGOA rpaxnaH, 3aKkOHHOCTW WU BEPXOBEHCTBA KOHCTUTYLMK
1 PaBEHCTBA BCEX Nepes 3aKOHOM.

Mpy B3aMMOAENCTBUM FOCYHAPCTBA C MPEANPUHMMATENSAMM OTMEYAETCs BaXHOCTb Takumx (QyHOAMEHTaNbHbIX
NpPaBOBbIX MPUHLMMOB, KaK MPUHLMN PABEHCTBA, COPA3MEPHOCTH, NPONOPLMOHANBHOCTH, CNPAaBeaanBoCTH, 4OOPOCO-
BECTHOCTU, HEJONYLEHVS 310ynoTPebneHns npaBom*. SkcneprMeHTanbHbIE NPaBOBbIE PEXUMbI 3aTparvBatoT KOH-
CTUTYLMOHHbIE NPUHLMMLI EANHOrO 3KOHOMWUYECKOrO NPOCTPAHCTBA B TECHOM B3aMMOCBSA3M C NPUHLMNOM CBOBOAHOMO
MCMNOAb30BaHNS CBOMX CMOCOOHOCTE U UMYLLECTBA ANA NPEANPUHUMATENBCKON U MHON HE 3anpeLLeHHON 3aKOHOM
9KOHOMUYECKOW AeaTenbHoCTH (CT. 8 1 34 KoHcTutyumn P®), nOCKoNbKy MOTYT yCTaHaBAMBATb MHOWM SKOHOMUYECKUIA
PEXUM Ha ONPEAENEHHON CneuuanbHbeIM PeryanpoBaHnemM Tepputopun. [laHHsle NpuHUMnbLl 06padyoT 6a3y He TOfb-
KO 0151 9KCMepPUMEHTabHbIX MPABOBLIX PEXMMOB, HO U AN B3aUMOLENCTBUS NPEANPUHMMATENER 1 OPraHOB BNacTy
B Lenom. Peanusauma npuHuMna e4MHOro SKOHOMUYECKOr0 MPOCTPaHCTBA NO3BONSET NOAAEPXMBATL OAMHAKOBLIE
9KOHOMUYECKME BOZMOXHOCTU 19 OCYLLECTBEHWS NPEANPUHUMATENbCKO AeaTensHOCTV B Poccuu. MpeacraenseTcs,
4TO Ha peannsaumnio cT. 8 n 34 KoHctutyummn PO HanpaBneH NpUHUMN HELOMYCTUMOCTU OFPaHNYEHNS KOHCTUTYLIMOH-
HbIX MpaB 1 cBOOOA 1 HAPYLIEHNS EAMHCTBA 3KOHOMMYECKOrO NPOCTPaHCTBa Ha Tepputopumn PD, 3akpenneHHbIin B CT. 4
®3 0 3MP.

JKcnepuMeHTabHble NPaBOBbIE PEXUMbI A0MIKHBI COOTBETCTBOBATH NPUHLMMY 3aKOHHOCTW*, 4TO 03HAYaET, YTO 3KC-
NePUMEHTaSIbHbLIE NPABOBLIE PEXMMDI, KaK 1 AeNernpoBaHne NoHOMOUMIA B 06LLEM, LOKHbI OCHOBbLIBATLCS HA 3aKOHOAA-
TENbHOM [03BOMEHWN, YCTAHABMBAIOLLEM MPeaesbl Takvx NOHOMOYMIA. HekoTopble aBTopsl, paccmarprBas LMbposbie
MHHOBALWMW, CTOST Ha NO3ULMK O CKOPOM NpeobnafaHuy «nepcoHanM3MpoBaHHOro» npaea*s, To ecTb agantaumum npasa
K MHOMBUIYaNbHBIM agpecartam, U «LUMPPOBOro» KOHCTUTYLMOHaNM3Ma* (HopMbl, ycTaHaBAMBaeMble LMGPOBLIMA MnaT-
dopmamu) Haf, TPAANLUMOHHBIM MPUHLUMAOM 3akoHHOCTH. XapuToHosa 0. C. n CyHb Ly nonaratot, 4To akcnepuMeHTab-
Hble NPABOBbIE PEXMMBI MOPOXAAIDT TPAHCHOPMALMIO TPAAULIMOHHOTO MPUHLIMAA BEPXOBEHCTBA 3aKOHA, BbIHYXXAEHHOrO
LLENUTb MaBEHCTBO C MHbIMUW akTaMu®’.

B cootBetcTum co cT. 4 KoHctutyuum PO KoHcTutyums u deaepanbHble 3aKOHbI UMEIOT BEPXOBEHCTBO Ha BCell Tep-
putopun P®. Ct. 15 KoHctuTyumn PO yctaHaBnmBaeT BhiCLYIO lopuanyeckyio cuny KoHctutyummn PO 1 ee npamoe aeit-
ctme. ®3 0 3MP no3BoNSeT yNnonHOMOYEHHOMY OpraHy BPEMEHHO OTCTYNaTb OT OAHOIO MW HECKONbKMX KOHKPETHBIX 3a-
KOHOAATENbHbIX MONOXEHWIA, YTOOLI NPOBEPUTL 3PDEKTUBHOCTb aNbTEPHATUBHOIO PENYANPOBAHUS LUGPOBBLIX MHHOBALIMIA.
CornacHo n. 3 ct. 5 ®3 0 3P nonoxeHWs NporpaMmbl 3KCNEPUMEHTANIBHOrO NPABOBOMO PEXMMa MOTYT U3MEHSTL Aeii-
CTBVE MONOXEHWI 3aKOHa, ECAN 3TO NPAMO NPEAYCMOTPEHO 3aKOHOM. CnefoBaTenbHO, MPMHLMM 3aKOHHOCTY B LIAHHOM
cnyyae cobniogaercs.

K akcneprMeHTanbHbIM NPaBoBbIM pexvMaM NpUMeHNM NpuHLMN defepatveHoro rocygapcrsa (ct. 1 KoHetuTyumnm
P®). Kak cneayet u3 n. 2 ¢1. 5 @3 0 3P onpeneneHa BO3MOXHOCTb NPeayCMOTPETb 3aKOHOAATENbCTBOM CyObekTa PP
NOPSLOK YCTAHOBNEHNS 3KCMEPUMEHTAIBHOrO MPABOBOrO PEXMMA B PaMkax NOHOMOUMiA cyobekToB PD B COOTBETCTBUM
co CT. 72, 73 KoHcTutyuum PO n ct. 43, 44 DenepansHoro 3akoHa ot 21.12.2021 N2 414-D3 «O6 obLmx npuHLmMnax opra-
HU3aummn nybanyHo Bnactv B cyobektax PO» (nanee — @3 06 06LUmMX NpUHLMNAx opraHusaumm nybanyHoit snactu). Mpw
3TOM MHMOPMaLMS, MHOOPMALMOHHbIE TEXHONOMUM 1 CBA3b (M. «M» CT. 71 KoHcTutyummn P®), o6ecneyeHre 6e30nacHoCT
JINYHOCTK, OBLLECTBA M FOCYAAPCTBA NPU MPUMEHEHWN NHPOPMALMOHHBIX TEXHONOMMIA, 060Pp0TE LMPPOBLIX AaHHBIX (M. «M»
cT. 71 KoHctuTyumnm PD), KOTOpble HEMOCPEACTBEHHO HAaNPaBEHbI HA PErYANPOBaHNE LMBPOBbLIX MHHOBALWMIA, OTHOCSATCS
K chepe NCKIHUTENLHOro BeaeHns PO.

B ®3 06 06wmx npMHUMnax opraHuaaumm nybaMyHoin BNactu yCTaHOBAEHO NOIHOMOYME OPraHoB roCyAapCTBEHHON
Bnactu cybbekta PO no opraHvsauum npuMeHEHWs MHOOPMAaLWOHHBIX TEXHONOTNIA NPY OCYLECTBAEHWM NOSHOMOYMIA
cybbekToB PP no npegmetam COBMECTHOIO BEAEHUS, 3a UCKITIOYEHWEM BOMPOCOB OPraH13aLymn NpUMeHeHns MUHpopma-
LIMOHHBIX TEXHONOMMIA, OTHECEHHBIX 3aKOHOAATENLCTBOM P®d K KOMNETEHUMM OPraHOB rocyaapcTBeHHOM BnacTn PO (n. 163
CT. 44 ®3 06 06LWyX NpUHLMNAax opraHusaummn nyénmyHoin Bnactu). Mpeactasnsercs, 4To GpeaepanbHbiM 3aKOHOM 00 3KC-

43 LlloxuH A. H. BusHec 1 BnacTb B Poccuu: perynaTopHas cpefia v NpasonpuMEHUTENbHAsA NpakTyka : MoHorpadus. M.: 134, nom Beic-
el wkonbl akoHommkw, 2017. C. 32.
4 Cwm., Hanp.: Kdlman J. Ex Ante “Regulation”? The Legal Nature of the Regulatory Sandboxes or How to “Regulate” Before Regulation
Even Exists. In: Hulko G., Vybiral R. eds. European Financial Law in Times of Crisis of the European Union. Budapest: Dialog Campus. 2019.
P. 215-225. DOI: https://doi.org/10.36250/00749.20; Aertapes M. B. SxcnepyMeHTabHbIE NPABOBLIE PEXMUMbI: MOCTAHOBKA HAY4HOW
I'I§3061'IeMbI. MpaBo v rocyaapcTBo: Teopus 1 npakTuka, 2020. N2 11 (191). C. 152-155.
4 Hacker Ph. Personalizing EU Private Law: From Disclosures to Nudges and Mandates. European Review of Private Law, 2017. Vol. 25.
Iss. 3. P. 651-678.
4 Suzor N. Digital Constitutionalism: Using the Rule of Law to Evaluate the Legitimacy of Governance by Platforms. Social Media and
Society, 2018. Vol. 4 (3). P. 1-11.

XapuTtoHosa I0. C., CyHb Un. Undposmraaums 06LWeCTBEHHbIX OTHOLIEHWIA 1 BEPXOBEHCTBO 3aKOHA: OMbIT MEPEOCMbICNIEHNS B POCCum
1 Kutae. 'paxpaHckoe npaso, 2022. N2 2. C. 3-8.
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NePUMEHTaSIbHbIX MPABOBLIX PexmmMax cyobektamu PO 6biv nepeaaHsl COOTBETCTBYIOLLME MNOSHOMOUVS, Kak TOro Tpebyet
CT. 45 ®3 06 06X NpUHLMNAax opraHmuaauum nyéanyHoi Bnactu. Tak, Hanpumep, n. 4.2 ct. 18 3akoHa MockoBckol 06-
nactun ot 02.11.2005 N2 230/2005-03 «O lMpaBuTensctee MockoBCKkol 06nactv» ycTaHoBAeHo, 4To MpaButenscTBo Mo-
CKOBCKOW 061aCTV MMEET NOSHOMOUMS MO peann3aummn 3KCnepUMeHTanbHbIx MPaBOBbIX PEXMMOB, OTHECEHHbIX D3 o IIMP
K MOJIHOMOUMSAM BbICLIEr0 UCMNOSHUTENBHOMO OpraHa rocyJapCTBEHHON BNacTu cybbekta PO.

CobniofeHne Takoro npuHUMNa 3KCNEPUMEHTANBHOrO MPABOBOMO PeEXMMa, Kak HeaonyCTUMOCTb OrpaHUYyeHus
KOHCTWUTYLIMOHHBIX NMPaB 1 CBOOOA rpaxaaH v HapyLeHnst eOMHCTBA SKOHOMMUYECKOrO MPOCTPAHCTBA, a Takke NpuHumna
obecneyeHns 6e30MacHOCTV INYHOCTM, 0BLLLECTBA U FOCYAAPCTBA, HEM3BEXHO CTaBUT BOMPOC O COBMOAEHUM NpMHLMNA
NPONOPLMOHANBHOCTM NPU peannsaumnm Takux PeXmMMoB. MprHLMN NPONOPUMOHANIBHOCTU SBSETCS HaCTbio POCCUMCKON
NpaBOBOW CUCTEMBI. ITO cneayeT n3 HopM . 4 ¢T. 151 4. 3 ¢T. 55 KoHcTuTyumm PO o ctaTyce 06Lienpr3HaHHbIX MPUHLMNOB
1 OrpaHMyeHnn npas 1 cBo6o/ YenoBeka.

Kak ykasbiBaeT I'. A. [apxunes, npyMeHeHne npuHLMna NponopLMOHaNbHOCTU SBASETCA UCKIIOYUTENBHOW npepora-
ol KoHctuTyumorHoro Cyna P®, yto cneayet n3 cT. 55 1 125 Konctutyuum PO, KoHcTutyumoHHbii Cyan PO npw pac-
CMOTPEHWUM N, HANPaBNEHHbIX HA OLLEHKY YACTHbIX 1 MyBNUYHBIX MHTEPECOB, PYKOBOACTBYETCS LIEHHOCTbIO «MPaXaaHCcKoro
mupa n cornacusi». Tak, B noctaHoBneHun ot 13.02.2018 N2 8- KoHctuTtyumoHHbin Cyn PO oTMevaeT HeobxoanMOoCTb
3alUyTbl NpaBa COBCTBEHHOCTY U MHTENNEKTYaNbHbLIX MPAB «B TOM YMCIE B LIENSX YTBEPXAEHWS TAKOW KOHCTUTYLIMOHHO 3Ha-
YMMOW LIEHHOCTK, Kak rpaxaaHckmini Mup 1 cornacue». Nocne BHeceHust nameHeHuin B ¢T. 80 Konctutyuum P@ ot 2020 r.,
KOTOPbIMM MPeayCMOTPEHbI NonHOMouua MNpeanaeHta PO no nogaepxke rpaxaaHcKoro Mupa 1 cornacus B CTpaHe, AaH-
Has LeHHOCTb Npuobpena elle 60/bLUYI0 akTyanbHOCTb NPY B3BELLUMBAHUM MYOINYHBIX 1 YACTHBIX MHTEPECOB.

JKCnepUMeHTabHbIN NPABOBOW PEXUM — 3TO MHCTUTYT CPABHUTENIbHO HOBbIW. [PYMEHEHVEe NPUHLMNA NPONOPLMO-
HaNbHOCTV B AA@HHBIX MPABOOTHOLLEHMSX ELLE HEAOCTATOYHO MCCNEA0BAHO KOHCTUTYLIMOHHOM cyaebHoin npaktukoi. Oa-
HaKo MOXHO NPEeLnooXuUTb, YTO UCMOb30BaHNE OPraHOM KOHCTUTYLLMOHHOIO KOHTPOMSA MPUHLMMA NPONOPLMOHANBHO-
CTV B A@HHbIX OTHOLLEHMSX OYAET UrpaTh pellatoLLyio Posb, Tak Kak npu nomcke 6anaHca Mexay YaCTHBIMU 1 MYBANYHBIMY
MHTEPECaMK OLeHKe OyAeT noanexarb COOTHOWEHWE OrPaHNYEHUS KOHCTUTYLIMOHHBIX MPaB 1 CBOGOA, rpaxaaH 1 Lenen
3KCMNEePVMEHTaILHOrO NPaBOBOr0 PEXUMA, YNoMsiHyThIX B ¢T. 3 @3 0 3P, 4To NpeanonaraeT NPUMEHEHUE NPUHLMMA NPo-
NOPLMOHANBHOCTY M LLEHHOCTY FPaXAaHCKOro MMpa 1 Cornacus.

BBumay TOro 4to B pamkax 3KCnepuUMEHTanbHOro NpaBoBOro pexmnMa MOryT yCTaHaBAMBaTLCs NpedepeHLmanbHble
HOPMbl B OTHOLLEHUW ONPEfeNeHHOro Kpyra auL, MOXHO OTMETUTL PUCK HapyLeHWs NPUHLMNA PaBEHCTBA Nepes, 3aKo-
HOM 1 Cya0M, 3aKpenaeHHoro B ¢T. 19 KoHctuTyumn PD. KoHCTUTYUmMOHHbIA Cya PO Takke oTmevaeT, yto ua n. 1 ¢c1. 19
KoHctutyummn PO BbiTekaeT 06LLLENPaBOBON KPUTEPUIA ONPEAENEHHOCTH, ICHOCTW, HEABYCMBICIIEHHOCTU MPABOBO HOPMBbI
Kak KOHCTUTYLMOHHOE TpeboBaHue K 3akoHogaTento*®. H. A. IMUTPUK B 3TOV CBA3M NULLET, YTO KPUTEPUIA ONPEeaeeHHOCTM
NPaBOBOI HOPMbI HE MO3BONAET AOMYCKATb HAMYKSA B HOPMaXx OrOBOPOK O MPUMEHEHUM U HE MPUMEHEHUN TON AN UHON
CTaTbl B 9KCNEPVMEHTasIbHBLIX MPABOBbLIX PEXMMAx [0 UX MHKOpNopaumn B AeiCTByOWee 3akoHoaaTenscteo®. OaHako
3KCMEepPUMEHTaNbHbIV NPaBOBOI PEXMM CO3AAETCA NYTEM BBEAEHWS CNELMAbHOr0 PErynmpoBaHnuns 1 NpefocTaBieHns nc-
KIIOYEHWIA M3 0BLLErO PEryAMPOBaHNS. STOMY KOPPECTIOHANPYET NPUHLMMN ONPEAENEHHOCTU SKCNEPUMEHTaNbHOrO NPaBo-
BOrO pPeXuUMa no BPEMEHM, KPYry UL, OrPaHUyYeHns CeLanbHOro PerynmpoBaHns B NPOCTPAHCTBE M MPUHLLUM MUHUMK-
3auum OTCTynNeHuin oT obLero perynvposanus (cT. 4 3 o 3MP).

CyLliecTBOBaHNe pexuma, 6naronpusTCTBYIOWEro TeM cybbekTam, Ha KOTOPbIX PacnpOCTPaHseTcs cneunanbHoe
perynnupoBaHve, AOMKHO ObiTb 06bekTMBHO 060CcHOBaHO. OBbekTMBHOE 060CHOBAHME MOXET 3aKNio4aTbCs B OpraHn3a-
LMW 3KCNEePUMEHTANbHOrO NPaBOBOMO PEXMMa Kak MPOCTPAHCTBA AN 9KCNEPUMEHTOB B MyBANYHO 3Ha4YUMBbIX Liensx. M. 3
CT. 55 KOHCTUTYUMM FOBOPUT O KOHCTUTYLIMOHHO 3HAYNMBbIX LLENsIX OrpaHnyeHrs npae 1 cBoOO YenoBeka — 3allimta OCHOB
KOHCTUTYLMOHHOrO CTPOSI, HPABCTBEHHOCTM, 300POBbS, MPaB 1 3aKOHHLIX MHTEPECOB APYrux nuu, obecnevyeHuns o6opo-
Hbl CTPaHbl 1 6e30nacHoOCTH rocyaapctea. Cpean uenei akCcrnepuMeHTanbHOro NPaBoBOro PeXMMa, onpeaeneHHbix B O3
0 3MNP, aaHHble uenu He ynomsHyTel. OAHAKO MPUHLMAAMM TaKoro MPaBOBOro PexvMa onpesfeneHbl B TOM YACIe HeQony-
CTUMOCTb OrpaHVYeHns KOHCTUTYLMOHHBIX NpaB 1 cBo6oA rpaxaaH 1 obecnedeHne 6e30MacHOCTU IMYHOCTH, 0BLLeCTBa
nrocyaapctsa (cT. 4 @3 0 3MP), 4TO COOTHOCUTCS C HA3BaHHBIMU KOHCTUTYLIMOHHO 3HAYMMBIMU LIEAISIMU.

Takune orpaHn4yeHns JOMKHbl BbiTb COPA3MEPHBIMM KOHCTUTYLUMOHHO 0A00PSEMbBIM LIENSM 1 HE AOMKHLI CO34aBaTb
NPensTCTBMA 3KOHOMWUYECKOM CaMOCTOSTENBHOCTU NpeanpuHumartenein®’. B 1o xe Bpems, kak 0TMETU KOHCTUTYLIMOHHbIN
Cyn P®, yctaHosneHne 0coboi kateropum nuL, (C npaBoM Ha JOCPOYHYIO MEHCUI0) caMo no cebe He MOXET pacLeHu-
BaTbCS KaK HapyLleHne NprHLMna paBeHCTBa BCeX Nepes 3akoHoM®?, [peficTaBNSeTCs, YTO OTKIIOHEHWE OT NpUHLMNA pa-
BEHCTBA Nepep 3aKOHOM 1 KpUTepUsi NPaBOBON ONPEeAENeHHOCTU B KaXA0M KOHKPETHOM Cllydae yCTaHOBNIEHNS 3KCnepu-
MEHTaIbHOr0 NPaBOBOro pexuma TpebyeT MCCNefoBaHns pasnnyns B 06beme nNpas 1 06593aHHOCTEN Mexay CybbekTamu
00Lero perynmpoBaHns 1 cybbekTaMun CneumanbHoro peryampoBanmns. B gaHHoM ciyydae Bps v NpUMeEHMMa KOHLENUMS

8 ragxues . A. O NPUHLMNE NPONOPLIMOHANLHOCTY 1 KOHCTATYLMOHHOI Kaccauuu. Cyapsi, 2019. N2 7. C. 56-64.

49 MocraHoBneHwe KoHcTutyumonHoro Cypa P® ot 25.04.1995 Ne 3-I1. CobpaHune 3akoHoaaTensctea PP, 01.05.1995, Ne 18, ct. 1708.
50 mutpuk H. A. DKCnepUMeHTanbHbIE MPABOBbIE PEXMMbI: TEOPETUKO-NPABOBOI acnekT. 3akoH, 2020. N2 6. C. 64-72.

5" TMoctaHoBneHue KoHCTUTYLMOHHOrO Cyaa P® ot 29.09.2021 Ne 42-11. CobpaHue 3akoHogaTensctsa PO, 11.10.2021, Ne 41, cT. 7064.
52 Onpepenerue KoHcTuTyumoHHoro Cyaa PO ot 26.11.2018 Ne 2914-0. JocTyn 13 CMNC «KoHeynsTaHTMmioc.
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«MO3UTUBHOW ANCKPUMMHALMK», TO €CTb METOA, KOTOPLIN 3aKITIOYAETCS B YCTAHOBEHWUN HEKOTrO HEPABEHCTBA Ans AOCTU-
XeHuns 06LLEro paBeHCTBA NyTeM NPeLoCTaBNEHVS ANs OAHON COLManbHONM rpynmbl npedepeHLmanbHoro pexmma, Boipa-
60TaHHas B TOM YMCNe Ha NPaKTUKe MeXAyHapoaHbIMU CyfamMu no npasam Yenoseka®. Mo MHeHwmio xe KOHCTUTYUMOHHOro
Cyna PO, oTcyTCTBME AUCKPYMMUHALLUM BO3MOXHO NPV PaBEHCTBE CYObEKTOB, MPUHAANEXALLMX K OAHOW KaTeropuu (no-
ctaHoBneHune KonctutyumonHoro Cyaa PO ot 14.07.2015 Ne 21-11).

BuiBOp

Takum 06pasoM, aKCNepPUMEHTANbHbIA NPABOBOV PEXMM SBASETCS CreunanbHbiM PEryMpoBaHneM, HanpasneHHbIM
Ha COTPYAHWYECTBO OPraHoB NyGANYHON BAACTY C LUMPOKUM KPYrOM NPEANpUHUMATENEN, yayyLieHne 3KOHOMUYECKOro CO-
CTOSIHWS TOCYAAPCTBa, YAOBNETBOPEHNE OBLLLECTBEHHbIX HYX[, U MOUCK KOMAPOMMCCA NPU NPUHATAM 0BLLLECTBEHHO 3HAYN-
MbIX PELLEHWN.

CyObekTbl 9KCNEPUMEHTAIBHOrO NMPABOBOr0 PeXmnMa B NvLe npeanpuHumareneit, nepefada noaHOMOUYMA OpraHn-
3aUMsaM NPeanprHUMaTeNnbCKOro coobLLECTBA B KAYECTBE OpraHa, OCYLLECTBASIOLLErO OUEHKY MHULMATUBHOMO NPOEKTa,
a TaKkxe AorocpoyHas Gopma NpaBoBbIX OTHOLEHUI (TPU FOAa C BO3MOXHOCTbIO MPOAJIEHNS) NO3BONSIOT FOBOPUTL O A0J-
rOCPOYHOM COTPYAHNYECTBE C BOBIEYEHVEM LUIMPOKOrO Kpyra NpeinpuHuMaresen B paMmkax 3KCrepuMeHTansHoro npaeo-
BOrO PexunmMa. SKCNeprMEHTaNbHBIA NPABOBON PEXMM HampaBieH Ha YA0BNETBOPEHME OBLLECTBEHHbIX HYXA, NMYyOANYHO
3HaYMMBbIX LieNielt Mo NPUBAEYEHUIO B 9KOHOMMKY MHBECTULMIA, PA3BUTUIO MPEANPUHUMATENBLCKOM AEATENbHOCTU, MOBLILLE-
HUIO KQ4eCcTBa UK JOCTYNHOCTU TOBAPOB, PABOT M YCNYr, @ 3HAYWT, U Ha yny4lleHne SKOHOMUYECKOro COCTOSIHUS FOCy-
[lapcTBa 1 y0BNeTBOPEHNE 0BLLECTBEHHbIX HYXA,. B pamkax akcneprMeHTanbHOro NpaBoBOro pexvma cybbekram nepe-
[aloTcs ny6nnyHble NOIHOMOYMS NO Y4aCTWIO B HOPMOTBOPYECTBE MO pas3paboTke 1 NpuHATUIO akToB MpasuTenscTea PO,
PacCMOTPEHMIO Xanob rpaxaaH, BBEAEHWIO peecTpa nL, BCTYNUBLLKX B NPABOOTHOLEHNS C CyObeKTaMM Takoro pexumMa.

KOHCTUTYLIMOHHO-NPaBOBbLIE OCHOBbLI SKCMEPUMEHTA/IbHBLIX MPABOBLIX PEXMMOB MOXHO HaliTi B HOpMax KoHCTUTYUMK
P®, NOCBALLEHHBIX PEMYAMPOBAHMIO MPUHLMMOB NPaBOBOMO, AEMOKPATNYECKOro, heaepaTMBHOro rocyaapcTsa (CT. 1), noa-
LLEPXKN KOHKYpeHUMH (cT. 8), CBOBOAHOIO MCMOJb30BaHMS CBOUX CMIOCOBHOCTEN 1 MMYLLECTBA A5 NPEANPUHIMATENBCKOI
1 VHOW HE 3anpeLLeHHOn 3aKOHOM SKOHOMUYECKON AESTENBHOCTM (CT. 34), €AMHCTBA SKOHOMUYECKOrO NPOCTPaHCTBA Ha
Tepputopun PO (cT. 8), HeooNyCTUMOCTM OrpaHNYeHUs KOHCTUTYLIMOHHBLIX NpaB U cBOOOA rpaxaaH (CT. 55), 3aKOHHOCTU
1 BepxoBeHcTBa KoHCTUTYUMM (CT. 4 1 15), paBeHCTBa BCex nepeq 3akoHOM (CT. 19), OCyLLeCTBNEHMS BNACTW Henocpen-
CTBEHHO HApOAOM (CT. 3), pasrpaHnyeHns NOAHOMOYMIA (CT. 71-72) 1 npaBa rpaxaaH CBOGOAHO 1ckaTb U NoayYaTh MHDOP-
Maumio NMio6bIM 3aKOHHBIM CMOCOO0M (CT. 29) B LieNsX yCTOMYMBOrO 3KOHOMMYECKOr0 POCTa CTPaHbl 1 MOBLILLEHWS O1aroco-
CTOSIHVS FpaXaaH, 1N B3aMMHOro A0BEPVS FOCYAapcTBa 1 061lecTBa, 06ecneyeHns cbanaHcpoBaHHOCTY NpaB 1 006s3aH-
HOCTEN rpaxaaHnHa, CoUManbHOro NapTHEPCTBa, SKOHOMUYECKOW, MOUTUHECKON 1 COUMAanbHOM conmaapHocTH (CT. 75.1).
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Peannsauus npuHuuna cnpaeseasiMuBoCTu
B AlIeATEeNIbHOCTU HOTapuyca

CemsHHuKoBa [luHa AnekcaHppoBHa, CeBepo-3anaaHblii UHCTUTYT ynpaeaeHus POCCUICKOM akaaeMui
HapOOHOro X03aiCTBa 1 rOCYAapCTBEHHON cnyxObl npu MpesuaeHte Poccwuickon Gepepaummn (CaHkT-
Metepbypr, Poccuiickas denepaums)

JOLEHT Kaeapsl npaBoBeaEHWS, KAHANAAT IOPUANYECKNX Hayk; e-mail: semyannikova-da®@ranepa.ru.

AHHOTaUMS

B xone ncenegoBaHns BeISBAEHO, YTO CNPaBEAIMBOCTb B AESTENbHOCTY HOTapuyca B Y3KOM MOHMMaHUK 3aKiio-
yaeTcsa B ero 6ecnpucTpacTHOCTH, a B LUMPOKOM NMOHUMAaHUN — B MPEAHA3HAYEHUM CaMOr0 MHCTUTYTA HOTapmata
1 0COBEHHOCTIN MEXaHN3MOB, UCMOMb3yeMblX AJ1s peanv3almn 0CHOBHbIX Lieneit HoTapuaTta. [aBHo ero ocobeH-
HOCTbIO ABASETCS OyanucTnyeckas npupoaa: ¢ OAHON CTOPOHbI, HOTapWyC BLICTYNAET OT MMEHK rocyaapcTea npu
COBEPLLEHMN HOTapUasbHbIX AEMCTBUIA, C APYroin — cobnoaaeT B NEPBYI0 O4EPEb YaCTHbIE 3aKOHHbLIE MHTEPECHI
00PaTUBLLKXCS FPpaxaaH v lopuan4eckmx nnL, 4Tobdbl lopuanYeckas He0CBEAOMIEHHOCTb He MOrfia ObiTb UCMOMb30-
BaHa M BO Bped. HoTapuyc BbICTynaeT cBOe0OpasHbiM MPOBOAHNKOM MeXOY 3aKOHOM M MamMu, Ha KOTOPbIX 3TOT
3aKOH pacnpoCTpaHAeTcs.

Kntoyeseie cioBa: HoTapuyc, HoTapuar, CnpaBenmBoCTb, 6ECNPUCTPaCTHOCTb.

Implementation of the Principle of Justice in the Notaries Public

Dina A. Semyannikova, North-West Institute of management of the Russian Presidential Academy of
National Economy and Public Administration (Saint Petersburg, Russian Federation)
Associate Professor of the Faculty of Law, PhD in Jurisprudence; e-mail: semyannikova-da®ranepa.ru.

Abstract

Inthe course of the study, it was revealed that justice in the activities of a notary is, in a narrow sense, in his impartiality,
and in a broad sense, in the purpose of the institution of the notary itself and the features of the mechanisms used to
implement the main goals of the notary. The main feature is its dualistic nature, on the one hand, the notary acts on
behalf of the state when performing notarial actions, on the other hand, he primarily respects the private legitimate
interests of the citizens and legal entities who have applied, so that legal ignorance cannot be used to their detriment.
The notary acts as a kind of “buffer” and a guide between the law and the persons to whom this law applies.
Keywords: notary, notary, justice, impartiality.

McTopuyecky HoTapuaTt npuLen K COCTOSHMIO, KOraa Lenblo AesTeNbHOCTU SABASETCS He TeXHUMYECKOe VCMONHeHne
BO3/0XEHHbIX rOCy1apcTBOM 00si3aHHOCTe, hopmManbHoe 3akpenneHne 6eccnopHbIx Npas 06paTUBLLMXCS WL, a Mexa-
HM3M 06ecneyeHnst 3aKOHHOCTM 1 NpaBonopsaka NOCPeACcTBOM Cob0AeHNS NPaB KaxXaoro rpaxaaHnHa, obpaTuBLLIEro-
€Al 32 COBEPLUEHNEM HoTapuanbHOro AeUCTBUA, NpeaynpexaeHns BeposTHOro HapyLweHna Npas, NPpU3HaHNs 3a KaXaslM
BO3MOXHOCTM MOSY4UTb MPABOBYIO NMOMOLL (MpOBepKa AeecrnocobHOCTY, NPaBO Ha COBEPLUEHME CAENOK C MMYLLECTBOM
N T. O.). BaXHblM MOMEHTOM SiBNsieTcs cobMiofeHne HoTapuycoM npaB TPETbUX ML, B Cllydae eCiy HoTapuanbHoe aei-
CTBME 3aTParnMBaeT UX MHTEPEeCh! (PKUM MPUMEPOM MOXET CIYXMWTb BbloeneHne 06s3atenbHo HaceACTBEeHHON A0n
HEecoBepPLIEHHONETHUM UK HETPYAOCNOCOBOHLIM AeTSM HacneaoaaTens, ero HeTpyaoCnoCOBHLIM CYNpyry v POAUTENSM,
a Takxe HeTpyaocnocobHbIM MxavBeHuam (cT. 1149 K P@)).

Ha cerogHsawHmnii oeHb B PO HOTapuychl 0KasbiBalOT YCayri GU3NYECKUM U I0PUANHECKUM SMLAM MO OCYLLECTBAEHMIO
UX MpaB 1 3aLyTe 3aKOHHbIX MHTEPECOB, Pa3bACHIIOT UM MpaBa U 0693aHHOCTK, MPEAyNPEXAaloT O NOCNEACTBUAX COBEP-
LIAeMbIX HOTapuabHbIX AENCTBUI C TeM, 4TOOLI puaMYeckas HeOCBEAOMIEHHOCTb He Moria ObiTb NCMOMb30BaHA UM BO
Bpen.

McnonHeHne 0683aHHOCTY, BbiTekatoLLein 13 06ecrneyeHHOro HoTapuycoM NpPaBoOTHOLLIEHMS, NpeanonaraeT npuaa-
HWe AONONHUTENbHOW YAOCTOBEPUTENBHOW CUITbl C TOUKM 3PEHMUS Kak MPABOOTHOLLEHNS!, Tak U HANNMYMS OONONHUTENbHbIX
HOTapuanbHbIX rapaHTWii, YCTAHOBNEHHbLIX HOPMaMU MaTEPUaNbHOMO NpaBa, HanpPUMEP, BbiITEKAOLLMX U3 00583aTENbHOrO
CTpaxoBaHUs NPOdECCUOHaNbHON OTBETCTBEHHOCTM HOTapmyca'.

1

Jlakoba A. /1. K Bonpocy 0 KOHCTUTYLIMOHHOM NpaBe Ha HoTapuanbHyio 3auuTy. Hotapuyc, 2018. N2 3. C. 6-8.
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Paccyxaas 0 cnpaBeIMBOCTY B AEATENBHOCTY HOTAPUYCa, BXHO PACKPbITb CYTb AAHHOIO MOHATUSA, €r0 NPSMOE 3Ha-
yeHue. Henb3s He CornacuTbes € y4eHbIMI, PACCMaTPUBAIOLLMI COLMANnbHO-GUNOCOMCKYIO KaTEropmio CNPaBeLIMBOCTH
He kak cyrybo Iopuan4eckoe NoHATME, a Kak CoUManbHbI M 3TUHECKUIA KPUTEPUIA NpaBa, C No31LMK KOTOPOro Npago U ro-
CYAapCTBO NOABEPratoTCsa BHELUHENR oueHKe?. Ho B TO e BPEMS BaXHO HANTW NPakTUYECKOe NPOSIBNEHNE CNPaBeAIMBOCTH
B HOTapUanbHOW AEATENBHOCTU.

M3 TekcTa n. 2 cT. 6 F'K P® cneayeT, 4To 3akoHOA4ATENb NPYPaBHUBAET TpebOBaHMA [OOPOCOBECTHOCTM, PA3yMHOCTM
1 CNPaBeaMBOCTY K OOLLMM HaYanam 1 CMbICAY FPaXaaHCkoro 3aKkOHOAATEeNbCTBA, YTO, NO CYTW, O3HAYAET OXMOAHUE ro-
CY[lapCTBOM MPOSIBAEHNS 3TVX KAYECTB Kax/biM CyObeKTOM t060ro rpaxaaHCKoro NpaBo0THOLLEHUS.

CnpaBeaMBOCTb B rpaxaaHCKoM npaee B 061aCTi PErynpoBaHns HoTapuanbHOM AedTenbHOCTU cneayeT NoHUMaTb
Kak aTnyeckn 0O0CHOBAHHOE 3aKOHOAATENLCTBOM Pd 0 HOTapuarte CTpeMneHre y4acTHYKa rpaxaaHckoro o6opoTa npu
OCYLLECTBNEHNM MPUHAANEXALLMX EMY NPAB M UCMOSHEHWUN NEXALLMX HA HEM 00SI3aHHOCTEN YYUTbIBATL MHTEPECH! APYTUX
UL, 1 0BWECTBEHHBIE MHTEPECHI, N30eratb 3n10ynoTpebneHns NpaBoM, CO6AATL PABEHCTBO B MONOXEHUN Y4ACTHUKOB
rpaxmaHckoro 06opoTa 1 Npu He0bXx0aAMMOCTN NOCUABHO NPUHMMATL Ha cebs Bonee BbICOKNE, YHEM TOrO TPEOYET 3aKOH,
0653aHHOCTI 1 0BPEMEHEHUS®. YUeHbIMI OTMEYAETCS, 4TO DYHKLMOHANBHBIMU acnekTaMu rpaxaaHcko-npaBoBoi cnpa-
BEA/IMBOCTM SBASIOTCS, B YaCTHOCTUW, 06EeCneyeHre NOHOLEHHOV peannsaLymn rpaxaaHckoi npaBocyObekTHOCTY, Haae-
xatliee ncnonHeHve 0653aTenbeTs, 3awmTa cnabbix y4aCTHUKOB rpaxaaHckoro 060poTa u Aap., YT0, HECOMHEHHO, MOXHO
OTMETUTb B HOTAPUaNbHOM AEATENBHOCTH.

MpumeyaTenbHOo, 4TO CNOBO «CNPABEAAMBOCTL» HU Pa3y HE YOMUHAETCS B I1aBHOM HOPMATUBHO-NPABOBOM akTe, pe-
ryNMpYIOLLEM HOTapuanbHylo fedTenbHocTb, — B OcHOBax 3akoHoaaTenbetea PO o HoTapuate. Ho npu aTom dakTnieckm
CNpaBesAvBOCTb AECTBMIN HOTapuyca NoAPa3yMEBAETCS BBUAY BAKHOCTW NOIHOMOUMIA, BO3NTOXEHHbBIX HA HErO, a Takxke
BBVAY 3HAYMMOCTN HOTapuabHbIX AENCTBWIA, KOTOPLIE HOTAPUYC COBEPLUAET OT UMEHM PD.

[ins 06bEeKTMBHOCTM M MOAHOTHI MCCNEA0BAHUS NOHATUS CNPaBEAIMBOCTY CTOUT 06paTUTLCA K TONKOBOMY CNOBapIo
pycckoro a3bika C. M. Oxerosa v H. 0. LLIBegoBoii. Tak, «cnpaBeaiMBbIi» — 03HAYaAET «AEMNCTBYIOLWMIA BECNPUCTPACTHO,
COOTBETCTBYIOLLMIA UCTUHE», @ «CNPaBEAJIMBOCTb» — «CNPaBEAJIMBOE OTHOLLEHWE K KOMY-HUOYAb, BecnpucTpactve»S. UTtak,
NPY PACKPBITUM NOHATUS CIPABEATMBOCTY MPOCIEXMBAETCS MPSIMAs CBSA3b MEXAY CNPaBeIMBOCTLIO 1 6ECNPUCTPACTUEM.

B cootetcTBUM CO CT. 5 OCHOB 3akoHofaTenscTBa PM 0 HoTapwate, rae NepeyncnsioTCs rapaHTUmM HoTapuanbHON
[eATenbHOCTU, HoTapuyc 6ecnpucTpacTeH U HE3ABMCKM B CBOEW AEATENBHOCTY U pykoBoACTBYeTCS KoHCTUTyumen PO,
KOHCTUTYLMSIMU (ycTaBamu) cybbekToB PP, OcHoBamu 3akoHoaatensctea P® o HoTapuate, MHbIMU HOPMaTUBHLIMI NPaBO-
BbIMUM akTamu PO 1 cybbekToB PD, NpuHATEIMU B MPEAENAX UX KOMNETEHLMM, & TakKe MEeXAyHapOOHbIMU JOrOBOPaMU.

becnpucTpacTHOCTbL SBNSIETCA OHOW U3 rapaHTUin HOTapUaibHON OEATENbHOCTUN HapaBHE C OCYLLECTB/IEHNEM Aesi-
Te/IbHOCTU Ha OCHOBAHUM 3aKOHA, C HE3aBUCUMOCTBIO, COXPAHEHNEM HOTapUaibHOM TaliHbI.

becrnpucTpacTHOCTb HOTapuyca NPOSIBSIETCS B TOM, Y4TO Npv 0OPaLLEHNN K HEMY FpaxaaH 1 I0pUaNYECKUX AnL, Ans
COBEPLUEHUSI HOTapuanbHbIX AeVCTBUI Y HEro OTCYTCTBYET NPEANOYTEHNE K OAHOMY M3 BO3MOXHbLIX BAPUAHTOB 3aLLMUTHI
npas 1 3aKOHHbLIX MHTEPECOB JINLL, @ TaKXe OTCYTCTBYET NPEANoYTEHNE OLHOM U3 3aMHTEPECOBAHHbLIX CTOPOH — BCE A1
Hero SBASOTCA paBHbIMU. CyLLLECTBEHHOI XapakTePUCTVKON AAHHOrO NPUHLMNA SBASIETCS OTCYTCTBME Yy HOTapuyca 3aunH-
TEPECOBAHHOCTU U JINYHOM BbIroAbI®.

[MprHUMN cnpaBenMBOCTY B NPOMECCUOHANBHON AEATENBHOCTH 3aKpennaeTcs Takxe B Kogekce npodeccnoHanbHom
STWKM HOTapuycoB (panee — Kogeke), KOTOpbIM YCTaHaBANBAKOTCSH HOPMbI MPOMECCMOHANBHOMO NOBEAEHNS, OCHOBAHHbIE
Ha NONOXEHWAX 3aKoHOAATeNbCTBA PA, MexayHapoaHbIX CTaHAapTax NaTMHCKOro Hotapmara, 0643aTenbHoCTb cobnioae-
HWS KOTOPBIX ONPEAENAETCH CTaTyCOM HoTapuyca.

C yyetom cT. 6.1 OcHoB 3akoHoaaTensctBa P® o HoTapuate Kogekcom, yTBepxAeHHbIM MuHiocTOM Poccun
12.08.2019, ycTaHaBnMBalOTCS HOPMbI NMPOPECCMOHANBHOMO NOBEAEHMSA, OCHOBAHHbIE Ha MOIOXEHUSX 3aKOHOAATE N b-
cTBa P®.

B cooTBeTCcTBUM C NPOdECCUMOHANBHOM 3TUKOM HOTApUyC B CBOEW AEATENbHOCTM NPUAEPXMUBAETCA NPUHLMNOB Mex-
[yHapOJHOro coto3a HoTapuaTa, OAHUM 13 KOTOPbIX BASETCS PYKOBOACTBO cnpaBeaamBocTbio (n. 2.8)7. I'n. 5 Koaekca
«OTHOLLIEHMS HOTapuyca C AMuamm, 06paTUBLLIMMUCS K HEMY 3a COBEPLUEHNEM HOTapUanbHOrO AENCTBUS» FIACUT, YTO NP
OCYLLECTBNEHNM MPODECCUOHANBHOW AEATENBHOCTY HOTAPUYC 0053aH: CTaBUTb 3aKOHHbLIE MHTEPECH 0OPATMBLLErOCS NMLa
BbILLE CBOUX JINYHBIX MHTEPECOB, COXPAHSTh B OTHOLLEHNSX C 0OPATUBLLMMUCS NULAMU HE3aBUCUMOCTL 1 6ecnpucTpacT-
HocTb (N. 5.1.2); n3beratb cuTyaumi, Koraa HoTapuyc MOXET HEO60CHOBAHHO NPEANOYECTb MHTEPECH OQHUX UL, MO OT-
HOLLIEHWIO K APYTUM, @ Ero PELLEHNE OKAXETCHA 3aBUCUMbIM OT OTHOLLEHMS K 3TUM nnuam (. 5.1.3).

2 Lbi6ynesckasi O. ., Munywesa T. B. CnpaBeaavBOCTb B NpaBe: akchonornyeckuii noaxoa,. BectHuk MNMoBoaXcKoro MHCTUTYTa ynpas-
nexus, 2017.T. 17. N2 5.

KoHoBanos A. B. MNoHsTue cnpaBeasMBOCTY B rpaxaaHckoM npage. Lex Russica, 2019. N2 8.
4 OcHoBbI 3aKkoHozaTenbCTBa P® 0 HoTapuaTe oT 11.02.1993 N2 4462-1. Poccuiickas raseta ot 13.03.1993.

TonkoBbIl cnoBapb pycckoro s3bika: 72 500 cnos 1 7500 dpaseonormyeckux Beipaxeruii / C. U. Oxeros, H. 0. LUisenosa; PAH, NH-T
é)yc. a3., Poccuiicknii GoHA KynbTyphbl. 2- 13a., ucnp. v gon. M.: A3b, 1994.

Bernyes A. B. Hotapwart : y4ebHuK ans 6akanaBpos. M.: MpocnekT, 2018. 288 ¢.
7 Kopekc npodeCcCroHanbHOM 3TKN HOTapuycoB B Poccuiickoi depepauum : yT8. MutiocToM Poccum 12.08.2019, 19.01.2016. JocTyn
13 CINC «KoxcynbTanTlnioc». URL: https://www.consultant.ru/document/cons_doc_LAW_189129/ (aata obpatierns: 09.01.2023).

«TeopeTunyeckas 1 npuknagHas lopucnpyaerums», N2 1(15) 2023 123

9CCE



9CCE

CTouUT 0TAENBHO OTMETUTb, YTO A0 NPUHATUS aencTeyowero Kogekca ¢ 2001 r. gericteoBan MpodeccroHanbHbiin Ko-
nekc HoTapuycoB P®, npuHaTeiii CobpaHnemM npeacTaBuUTeNEl HOTapuanbHbix Nanat cybbekTos PD, 3akpennsiowmin NpuH-
umn cnpaesegnBoCTM 6onee 06bEMHO, a UMEHHO: HOTapuyc 06s13aH: «CNoCcCOOCTBOBATbL YTBEPXAEHMIO B 06LLIECTBE BEpbl
B 3aKOH 1 CNPaBeIMBOCTb>.

B uenom npodeccnoHanbHyto STrky HOTapryca MOXHO pacCMaTpuBaTh Kak COBOKYMHOCTb NPaBui NOBEAEHNS, 00e-
CMeYMBaOLLYIO HPABCTBEHHbIN XapakTep B3aMMOOTHOLLEHNI, CONPAXEHHBIX C NPOPECCUOHAIBHOM LeATENbHOCTBIO.

HoTapuyc, kak 1 1060 Apyroi prUcT, peanrays NPaBoBOe U HPABCTBEHHOE TPebOBaHNe CnpaBeanBOCTY, onupa-
€TCS Ha 3aKOoH. BBnay aToro, rosopst 0 cnpasefIMBoCTY, HEOBXOAMMO HE TOMbKO CkasaTb O COBMIOAEHNN HPABCTBEHHbIX
NPVHLMNOB, HOPM NPaBOBOr0 ¥ HPABCTBEHHOMO CO3HAHWS, HO U 0B6PATUTL BHUMAHWE Ha LLenn AesTeNnbHOCTY HOTapuyca,
a TaKkke MHCTPYMEHTBI 1 CNOCO06bI, MCNOb3YEMbIE HOTAPUYCOM B COOTBETCTBUM C 3aKOHOM.

CnpaBenMBOCTb 3aKMOYAETCs B NPeAHA3HAYEHNN CaMOro MHCTUTYTa HoTapmaTta 1 0CO6EHHOCTM MEXaHU3MOB, UG-
NONb3yeMbIX AN Peann3aLym OCHOBHbIX LieNel HoTapuarta 1 BbIMOAHEHNS ONPeaeneHHbIX QYHKLMIA.

[maBHast 0COBEHHOCTb HOTapuarTa — ero Ayanuctndeckas npupoaa. Kak otmedaet W. H. KawypuH, Hotapmat QyHKLUMO-
HUPYET Ha rpaHunLLe YaCTHON 1 NyB6AnYHON chep, SBNSSICH N0 CBOEN CYTW CBA3YIOLLMM 3BEHOM MEX/y rpaxiaHCcKnM obLue-
CTBOM ¥ rocyaapctBom®. C 04HOI CTOPOHLI, HOTAPWYC BLICTYMAET OT MMEHW roCyapcTea, 0T UMeHW PD npu coBepLLeHnn
HoTapuanbHbIx aeicteuin (cT. 1 OcHOB 3akoHoaaTenscTBa P® o HoTapmate), ¢ Apyro — cobnioaaeT B NEPBYIO O4eEpPEdb
4aCTHbIE 3aKOHHbIE MHTEPECHI 0OPATMBLUMXCS FPaXaaH U I0PUANYECKMX L,

CornacHo cT1. 16 OcHoB 3akoHoaatenbcTBa PP 0 HoTapmate HoTapuyc 06s3aH OKasbiBaTb GUBNHECKUM U OPUaNYE-
CKUM AINLLAM COAENCTBMUE B OCYLLECTBNEHNN UX NPAB 1 3aALUMTE 3aKOHHBIX MHTEPECOB. M3 CMbICNa yka3aHHbIX HOPM Bbl-
TekaeT, YTO HOTapuychbl GECNNATHO KOHCYNbTUPYIOT MO BONPOCaM COBEPLUEHWS HOTApWabHbIX AEACTBUIA BCEX rpaxaaH,
06paTUBLUMXCS K HAM®. A UMEHHO PasbsaCHSAIOT UM Npasa U 0053aHHOCTY, NPeaynpPeXAatoT 0 NOCeACTBUSAX COBEPLUAEMbIX
HOTapuanbHbIX AENCTBWIA, C TEM YTOObI IDPUANYECKAs HEOCBEAOMAEHHOCTb HE MOra ObiTb MCNOAb30BaHa UM BO BPEL.

HoTapuyc BLICTYNaeT OT Mua rocyaapcTBa, NPy 3TOM He BbICTPanBaET MMNEPATUBHbIE OTHOLIEHNS, a paboTaeT B No-
CKOCTW TPaXAaHCKO-NPaBOBbIX, ANCNO3UTUBHBLIX OTHOLWEHW. BOABWMHCTBO HOTapWanbHbIX AEWCTBUIA HAMPABNEHO Ha
NpeaynpexaeHe BO3MOXHbIX PA3HOrIAcuii U NPOTMBOPEUMIA 3aKOHY. HOTapryC BeICTynaeT cBOe0OpasHbiM «6ydepom»,
COXPaHsis PAaBHOBECUWE, rapaHTUPYs IOPUAMYECcKyo 6e30MacCHOCTb, Y4aCTBYS B YIOCTOBEPEHUM CAENOK, NpaBa Npw Bblaave
CBWAETENbCTB, COBEPLUEHNN YAOCTOBEPUTENBHBIX HAAMUCEN, 1 ABNSETCS CBOEOOPA3HbIM MPOBOAHUKOM MEXAY 3aKOHOM
1 IMUAMU, HA KOTOPbIX 3TOT 3aKOH PacnpOCTPaHSETCS.

Bosbmem ana npymMepa Takoe HoTapuanbHOe AENCTBIUE, Kak 06ecneyeHre 10Ka3aTenbCTB HoTapuycom. Hotapuyc no
npocbbe 3aMHTEPECOBAHHbIX ML, 0OECNeYnBaeT A0Ka3aTeNbCTBA, HEOOXOAMMBIE B Clly4ae BO3HUKHOBEHWS Aena B Cyae
WV aAMUHUCTPATUBHOM opraHe (B Oyayuiem!), ecnm MMenTCs OCHOBaHWS noaaraTb, YTO NPEACTaBAEHME A0KA3aTeNbCTB
BMOCNEACTBMN CTAHET HEBO3MOXHbBIM WY 3aTPYAHUTENBHBIM, YTO MO3BONAET FPaXAaHNHY NOMHOCTLIO PEann30BaTh CBOE
npaBo Ha 3aluTy, Ha CNPaBeIMBOCTb B rpaxaaHckom o6opoTe.

B nopsake obecnevenns noka3aTenbCTB HOTapUyCc AONpalliMBaeT CBUAETENEN, NPOM3BOANT OCMOTP MUCbMEHHBIX
1 BELLECTBEHHbIX A0KA3aTENbCTB, HA3HAYaeT 3KCNepTnay. Takke OCHOBaHMEM Aas 06ecneyeHns A0ka3aTenbCTB CyXuT
BO3MOXHOCTb OTCYTCTBMSI CBMAETENS B Oyayliem (0Tbean 3a rpaHuuy, B APYroi pernoH v T. a). MNpu BbINONHEeHUM Npo-
LieccyasbHbIX IEACTBMIA No 06ecneyeHnio 0Kka3aTeNbCTB HOTapuyC PYKOBOACTBYETCS COOTBETCTBYIOLIMMI HOPMaMU rpax-
[laHCKOro npoueccyanbHoro 3akoHopatensctea PP (c1. 103 OcHos 3akoHomaTensctea PO o HoTapuarte). Ha npakTtuke
3a4acTyi0 CTOPOHbI He JOBOAAT PeLUEHWe AeN A0 CyAa, paspellas cnopsl Ha ctaguy cbopa [LoKka3aTenbCTB HOTapUyCoM
N 0CO3HaBas IOPUANYECKYIO 3HAYMMOCTb HOTapuabHbIX AEACTBUIA B AaHHON 06nactu, TakuMm 06pa3oM CnpaBeaavBOCTb
MexXzy CTOPOHaMM AOCTUIAETCA C 3aTPaTON MEHbLUMX PECYPCOB.

BaxHO 0TMETUTL 060K0AHO BLICOKYIO CTEMeHb AOBEPUS FOCYAAPCTBA U rpaxaaH K HOoTapuanbHbIM AENCTBUAM. Tak,
[l0Ka3aTenbCTBa, 3aBEPEHHBIE HOTapManbHO, 061aaat0T CTaTycoM BECCNOPHBIX B CyAebHbIX pa3bupatenscTeax 1 aas cy-
IlbW, KaK Aoka3aTenbCTBO, noanexallee 06bekTMBHOMY HEMNOCPeACTBEHHOMY nccneaoBaHuio (CT. 67 IMMK). Takxe y4eHble-
npaBoBe/bl 0TMEeYaloT B0MbLUYIO POk HoTapuaTta B Ka4eCTBE NPEBEHTUBHOIO NPaBOCYAMS, U ANs 1L, 06paTVBLUMXCS K HO-
Tapuycy ANs COBEPLIEHUS HOTapuanbHOro AeCTBMS, KOTOpoe BeCNPUCTPACcTHO 3akpennseT 00CTOATENbCTBA, Pe3yibTaT
TakMx HOTapuanbHbIX AENCTBUI, BEIPAXEHHbLIA B ONPEAENEHHbIX JOKYMEHTAX, ABASETCA rapaHTOM MOMHOMO COOTBETCTBYS
3aKOHOAATENbCTBY (YTO ABASETCS MMaBHbIM MPOSIBAEHUEM CNPABEANBOCTH).

Bonbluve cnopbl BbI36IBAET BOMPOC O CNPaBEAIMBOCTM B 061aCTV YCTAHOBEHWS HOTapUasbHbIX TApUGOB, & TOYHEE —
aKTyasbHOCTV, CBOEBPEMEHHOCTMN 1 0BOOCHOBAHHOCTY B3MMaHUS HOTapUyCOM NAaThl 3a YCAyrvi NPaBoOBOMO U TEXHUYECKOrO
xapaktepa. OgHako npodeccnoHanbHoe CoobWEeCTBO HOTApMYCOB CMOMI0 AaTh HAYYHOE ¥ 3KOHOMMYECcKoe 060CHOBa-
HWe HeoBX0AMMOCTM YCTaHOBEHUS Tapuda 3a oka3aHve yCayr NPaBoBOrO 1 TEXHUYECKOrO XxapakTepa, B pe3ynbTare 4ero
B 2018 1. 6bina BBeEHA NeranbHas AeUHULMS «yCNYri1 NPaBOBOIO 1 TEXHUYECKOro xapakTepa»©. CornacHo cT. 22 OcHoB

8 KawypuH W. H. HotapwaT B npasoBoii ccteme Poccuiickoit Deaepauui. IUcc. ... kaHg,. opug. Hayk. M., 2005. C. 8.

% 06 okazaHMM HOTapWycamu GECTIATHOM IOPUANYECKOil momowy : MiucbMo GHM ot 18.01.2012 Ne 51/06-12. JocTtyn u3 CMC
«KoHcynbTaHTMnoc». URL: https://www.consultant.ru/document/cons_doc_LAW_ 136936/ (nata o6pateHus: 09.01.2023).

10 Maynos M. A., ®omkuHa B. []. OpraHn3alyis HoTapuasnbHOW LEATENBHOCTI YACTHOMPAKTUKYIOLLWX HOTAPUYCOB: SKOHOMWUYECKHIA 1 Npa-
BOBOW acnekTbl. MexayHapOoaHbI XypHan ryMaHUTapHbIX U eCTeCTBEHHbIX Hayk, 2020. N2 3-2 (42).
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3akoHogaTenscTea PP 0 HoTapuate HOTapUycy, 3aHMMAIOLLIEMYCS YaCTHOW NPAKTUKON, B CBA3M C COBEPLUEHNEM HOTApU-
anbHOro AeVCTBMS ONNaYMBalOTCS YCIYr NMPaBOBOrO U TEXHUYECKOro xapakTepa, Bkiioyalolime B cebs npaBoBoOl aHanm3
npeacTaBneHHbIX JOKYMEHTOB, NPOEKTOB AOKYMEHTOB, MOMY4EeHHOM MHbOPMAaLMK, KOHCYNbTUPOBAHWE MO BONPOCaM npw-
MEHEHWSI HOPM 3aKOHOAATeNbCTBA, B CBS3Y C COBEPLLEHNEM HOTapUaibHOro AeNCTBUS, M3rOTOBNIEHME AOKYMEHTOB, KOMUIA
NT. A., CTOMMOCTb KOTOPbIX ONPEeAeNseTcs C y4eTOM NpeAebHbIX PasMepoB, YCTaHaBNMBAEMbIX HOTapUabHLIMU NanaTaMm
cybbekToB PD, B CBOIO 04epeab OPUEHTUPYIOLLIMXCS Ha NpeaeNbHble pa3Mepsbl, ycTaHaBMBaeMble PenepanbHoin HoTapu-
anbHol nanatoin''. KoHcTuTyumoHHbln Cya PP B cBoem onpeneneHnm ot 09.04.2020 N2 817-0 otmeTn 060CHOBAHHOCTb
BO3MOXHOCTM B3MMaHMs NaaThl 3a YCyr NPaBoBOro U TEXHUYECKOro XapakTepa C YCI0BMeM NosICHEHNs nully, obpaTume-
LeMycs 3a COBEpLLEHMEM HOTapuanbHOro AeWCTBUS, 0COBEHHOCTU HOTapUanbHOMO AENCTBUS, KOTOPLIE MOMYT MOBAEYb
HEoBX0AMMOCTb OKa3aHUs HOTAPUYCOM YCNYT MPaBOBOMO M TEXHUYECKOro XxapakTepa, 00bABNEHMs pa3Mepa nnaThl 3a AaH-
HOe OelCTBME, B TOM YMCNE CYyMMbl HOTAPUASbHOTO Tapuda v CTOMMOCTUW YCIYr NPaBOBOrO 1 TEXHUYECKOrO Xapaktepa.
lpun 3TOM OTOENbHbIE HOTapUanbHble AENCTBUA He BCeraa TpebyloT OT HoTapuyca AOMONHUTENbHbIX YCUWA MO NPaBOBOMY
aHanm3ay npeacTaBieHHbIX AOKYMEHTOB, KOHCY/IbTUPOBAHMIO MO BOMPOCaM NPUMEHEHNS HOPM 3aKOHOAATeNbCTBA, U3roTOB-
JIEHVIO IOKYMEHTOB U T. A."2

[JaHHbI BONPOC He CTOWT OTHOCMUTbL K NMPENSTCTBMAM peanusauun npyvHuMna cnpaBeiiuBoCcTy B AeATENbHOCTY HO-
Tapuyca uim HeCoBEPLLIEHCTBY NPaBOBOI0 PErynnMpoBaHns B AaHHON chepe BBKUAY TOro, YTo NpobnemMy B3MmaHus fomnos-
HUTENBHOM NNaThl B HEKOTOPbIX CNy4asx MOXHO OTHECTU, CKOpEe, K HeMpPaBuibHOMY MPUMEHEHMIO NpaBa 1 Henpogdeccuo-
HanbHOMY, He0OPOCOBECTHOMY OTHOLLEHUIO HOTAPWUYCA K BbIMONHEHWIO BO3MTOXEHHbIX HA HEro 0683aHHOCTEN, OT Yero He
3acTpaxoBaHa Hu ogHa NpodeccunoHanbHas AedTeNlbHOCTb.

CnpaBennMBoCTb B HOTapuasnbHON AeATENbHOCTY NPOSBASETCS B rapaHTumn OecnpucTpacTHOCTM HoTapuyca, OaHO-
BPEMEHHO C 3TUM B GECNPUCTPACTHOCTY 3aK/l0YaeTcs caMa WMaes, MexXaHu3M 1 CyTb COBEPLLEHMS HOTapuabHbIX Oeii-
CTBUIA — y0CTOBEPEHME BECCNOPHbIX HaKTOB.

BaxHbIM pakToM ABASETCA TO, YTO 6ECNPUCTPACTHOCTb HOTAPWYyCa Ha MPaKTUKe rapaHTUPYETCa He MPOCTO NPOBO3rNa-
LIeHMEeM [aHHOW rapaHTum, Ho 1 06ecnedvBaeTCcs TakuM MEeXaH3MOM, Kak CTPaxoBaHWe rpaxaaHCKol OTBETCTBEHHOCTM
HoTapuyca'®, 4To BbIOENSET JaHHYIO CHEepy PUANYECKOV AeATeNbHOCTM cpeay npoynx. Kak npaBuno, MMyLLECTBEHHbIN
PVCK BO3HMKAET B C/lydae HapylleHus 3akoHogaTenbctea PP o HOoTapuanbHOW AeATeNIbHOCTU, YTO MOXET NPOSIBASTHCS
B HEKOMMETEHTHOM NPVMEHEHWN HOTAPMYCOM HOPMATUBHOI NPaBoBO 6a3bl UMK NyTeM PaCKPbITUS MHGOPMAaLMK O HoTa-
puanbHbIX AeACTBUSX, KOTOPbIE Bblnv COBEPLLIEHLI HOTapUycoM'. laHHas 0COBEHHOCTb BO3BOAMT Peannaaumio npuHLmna
CnpaBeaMBOCTM B AEATENIbHOCTW HOTapuyca Ha 6onee 3alyLLIEeHHbIR YPOBEHb B CBA3M C HanM4nem ocoboro MexaHn3ma,
rapaHTMpYIOLLIEro BO3MELLEeHME Bpeaa NocTpadaBLllei 0T HoTapuabHbIX AEACTBUIA CTOPOHE B Clly4ae COBEPLLEHNS OLK-
60K, CBS3aHHbIX C 4E10BEYECKMM HakTOPOM.
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