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AHHOTaums

Llenblo aaHHo CTaTby SBASIETCS aHann3 310ynoTpebaeHnii npoLeccyanbHbIM NPaBoM B rpaxaaHCKOM 1 apbuTpax-
HOM cyaonpovadBoacTBax Poccuiickoin denepaumm B KOHTEKCTE NepecmoTpa cyaebHbix akToB. NocTaBneHHas aB-
TOpOM Npobnema uccneayercs 0T 06LLEr0 K YHaCTHOMY: OT U3Y4eHWs caMoli N0 cebe NOTEHLUMANbHON BO3MOXHOCTU
3n10ynoTpebuts NPaBoM Ha 06xanoBaHue 40 BbiAeNeHWs 1 060C00NEHNS OTAENbHBIX 6710KOB HEA0OPOCOBECTHOMO
NPOLLECCYanbHOr0 NOBEAEHNS, XapakTEPHOro A4S UL, Y4acTBYIOWYX B Aene. ABTOPY yAanoCh BbIAEUTb YETHIPE
6noka npoueccyanbHbix 310ynoTpebaeHniA Ha cTaamm 06XanoBaHys: NOMbITKY MO NEPECMOTPY CYAEOHbIX aKTOB He
B NOPSAKE, YCTAaHOBIEHHOM AEMCTBYIOWMM 3aKOHOAATENbCTBOM; 0OX0A, 3anpeTa Ha NpefoCTaBneHne HOBbIX A0-
KasaTenbCTB; NPOTMBOPEYMBOE NPOLECCyanbHOE NOBEAEHME, a Takke HEODOCHOBAHHOE 3aTArBaHWe npouecca
no nepecmoTpy. Kpome Toro, B A@HHOM CTaTbe CTaBUTCS BONPOC O MPUMEHUMOCTY OTAENbHBIX HEFaTUBHbBIX MOCNE-
CTBWI Ans 310ynoTPeOUBLLMX WL, MPY PACCMOTPEHUM AEN B CyAax anesaumMOHHON 1 NOCAEAYIOLLNX NHCTAHLWIA.
B ctatbe GpopmMynmpyeTcs BbIBOA O COOTHOLWEHNM cneumnanbHbix HopMm (4. 2 ¢T. 111 AMK P®, 4. 5 c1. 159 AMNK PO,
cT. 99 MK P®d) ¢ 6a30BbIM reHepasnbHbIM NOCIeACTBMEM HEL06POCOBECTHOrO NPOLLECCYaNbHOr0 NOBEEHNS — OT-
Ka30M B Y0BAETBOPEHUM NPUTA3AHWIA 310YNOTPEOMBLLENO NMLA NONHOCTLIO UKW B YaCTy.

KnoueBbie crosa: rpaxaaHckoe Cyaonpov3BOACTBO, apOUTpakHoe CyLonpov3BOACTBO, 310ynoTpebneHne npo-
LieccyanbHbIMy NpaBamu, NepecMoTp, 06XanoBaHue.
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Abstract

The purpose of this article is to analyze abuses of procedural right in civil and arbitrazh proceedings of the Russian
Federation in the context of judicial review. The problem posed by the author is studied from “general” to “specific”:
from the study of the potential for abuse of the right to appeal to the isolation and isolation of separate blocks of
bad faith procedural behavior, typical for persons involved in the case. The author was able to identify four blocks of
procedural abuse at the appeal stage: attempts to review judicial acts not in the manner prescribed by applicable law;
circumvention of the prohibition to submit new evidence; inconsistent procedural conduct, as well as unreasonably
prolonging the process of review. In addition, this article raises the question of the applicability of certain negative
consequences for abusers in appellate and subsequent court proceedings. The article draws a conclusion
about correlation of special norms (part 2 of article 111, part 5 of article 159 of the Commercial Procedure Code
of the Russian Federation, article 99 of the Civil Procedure Code of the Russian Federation) with a basic general
consequence of mala fide procedural behaviour — refusal to satisfy claims of an abuser fully or partially.
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BBepeHue

MepecMoTp cyaebHbIX akTOB B NOPSAKE anesnsauMOHHOro, KacCauMoHHOMO U HaA30PHOMO NPON3BOACTB, a Takxe no
HOBbLIM 1 BHOBb OTKPBIBLLMMCSI OOCTOATENbCTBAM BbICTYNaeT OCHOBOMOMAratoLLel rapaHT1en 3akOHHOCTY 1 0O0CHOBaH-
HOCTV CyaebHbIX NOCTaHOBAEHMIA. KOHCTUTYLUMOHHBIN cya PO (nanee — KC P®) HeogHOKpaTHO OTMevan, 4To Npaso Ha
NepecMoTp BbICTYNaeT HEOTbEMJIEMbIM 3/IEMEHTOM MpaBa Kaxaoro Ha cyagbHyio 3awmTy'.

' Mo [eny 0 NPoBepKe KOHCTUTYUMOHHOCTM ¢T. 180, 181, n. 34. 1 ¢T. 187 n ct. 192 AMK P® : noct. KC P® o1 03.02.1998. CobpaHue 3a-

koHonaTenbcTea P®, 1998. N2 6. Ct. 784.
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Mpy 3TOM HEOBXOAMMO Y4UTLIBATL, YTO B COOTBETCTBUM C Y. 2 CT. 41 ApBUTPakHOro NpoLeccyanbHoro koaekca PO
(nanee — AMNK P®), a Takxe 4. 1 cT. 35 'paxaaHckoro npoueccyansHoro kogekca PO (nanee — MK P®) nnua, yyactsyio-
e B fiene, AOMKHbI L06POCOBECTHO NOMb30BATLCS BCEMM NPUHAAAEXALLVMYI UM NPOLLECCYanbHbIMU NpaBamu. HecMoTps
Ha TO, 4TO B OTAMYME OT MaTepUanbHOro Npasa NPUHLMN 4OOPOCOBECTHOCTM e HE NONYYU AOMKHOrO HOPMATUBHONO 3a-
KpenneHus B TeKcTax NpoLeccyanbHbiX Kogekcos, BepxosHbli Cya PO (nanee — BC PD) yxxe 0THOCUT OOPOCOBECTHOCTb
NNL, YHaCTBYIOLLWX B ieNe, K OAHOMY U3 OCHOBHbIX MPVHLUMMOB NPABOCYAMS?, YTO NpeanonaraeT «CKBO3HOM» xapakTep ero
pPacnpoCTPaHEHNS HA BCE CTaauy CyA0NpPON3BOACTBRA.

Takum 06pa3om, CyObEKTVBHOE NPaBo No 06XanoBaHWio CyaebHbIX MOCTAHOBEHWA [OMXHO ObiTb HANPaBIEHO UC-
KIIOYUTENBHO Ha 3aLUMTy HapYLEHHbIX 1K OCnaprBaeMblx Npas, CBOHOL U 3aKOHHbLIX MHTEPECOB Y4aCTHNKOB NPOLECCa,
a TakXe WHbIX L, NpaBa KOTopbIX OblAv 3aTPOHYTHI NPUHATEIMU CyAebHbIMM akTamMu. Heo60CHOBaHHbIN BbIXOL, 3@ NPeaenbl
[aHHOrO CyOBbEKTUBHOrO NPaBa MOXET PaCLIEHNBATLCA CyaMu B Ka4eCTBE 310yNOTPebAEHNS NPOLLECCYanbHbIM NPaBOM.

Ha 0CHOBaHWM BbILLEN3NOXEHHOIO LiENb AAHHON CTaTbil — KOMMIEKCHOE UCCNEN0BaHNE SBNEHNS 3N10YyNOTPeONeH s
NPOLLECCYanbHbIM NPAaBOM B LIUBUAUCTUYECKOM MPOLLECCE B KOHTEKCTE NepecMoTpa CyLebHbIX akTOB B POCCUINCKOM NPaBo-
cyomu.

Ecnn 0606WmTb CHOPMYNNPOBAHHLIE B MPaBOBOW AOKTPUHE® NpuaHaky HefoOpOCOBECTHOrO NPOLECCYaNbHOro Nno-
BEAEHMS, MOXHO NOAYYNTb Cnefytollee aBTOpPCKoe ONpeaeneHve 3n0ynoTpebnerHns npoLeccyanbHeiM NPaBoM — 3TO 3a-
BEOMO HegoOpOCOBECTHOE AeNCTBME (COBOKYNMHOCTb AGMCTBUIA) LA, Y4aCTBYIOLLEr0 B AeNe, U/Uin ero npeactaBuTens,
BbIpaXalOLLLEECs B NPEBLILLIEHNN NPEAENOB peanvaaumn CyGbekTMBHOrO NPaBa, He CBA3aHHOE C HAMEPEHUEM AOCTUTHYTh
LieNin CyZ0NPOV3BOACTBA, HANPaBAEHHOE Ha MOMTyYEHNE NPEVMYLLLECTB M BAEKYLLEE B KAYECTBE NOCNEACTBUN NPUYMHEHNE
BpeAa ApyrvM Iuuam u/unam npaBoCcyaunio.

K BOMpPOCY 0 BOBMOXHOCTHU SHOVHOTDGGHEHMH npaBoM Ha oGXxanoBaHue

[encTBytoLlee NpoLeccyanbHOe 3aKkOHOAATENbCTBO B OTAENbHBIX HOPMaX (4. 2 ¢T. 111 AMK P®, 4. 5 ¢1. 159 AlK P®,
cT. 99 IMIK P®) B H0nbLUEN CTENEHW PEMNAMEHTUPYET TOMIbKO BO3MOXHbIA PE3yNbTaT NPOLLECCYaNbHbIX 310yNoTPEBNEHIA
(cpblB cynebHoro pa3bmparenscTsa, 3aTarvBaHe NpoLecca, BOCNPENATCTBOBAHNE PACCMOTPEHUIO Aiena, NPUHATUIO 3a-
KOHHOr0 1 060CHOBAHHOI O akTa), He 3aKpennss 1x oTAeNbHbIEe GOPMbI. [0 3TOV NPUYMHE HEOOXOAMMO ONPeaennTbLCS C BO-
NPOCOM 06 YCTaHOBAEHMM YACTHBIX Cy4aeB NPOLECCYabHbIX 3N10YNOTPEebAeHMA Ha CTaaumn NepecMoTpa cyaebHbIX akToB.

Moaaya HeoboCHOBaHHbIX %anob Ha cynebHble NOCTaHOBEHMs] [ANEKO He pedkoe sBneHune. B cBOe Bpems elle
npegcenatens Boicwero apbutpaxHoro cyaa PO (nanee — BAC PD) Ha3Ban «aecTMMynnpoBaHune 06xanoBaHns PeLLeHnii
Cyne6HbIX MHCTaHUM»* OIHMM M3 OCHOBHbIX HAMPaBEHW COBEPLIEHCTBOBAHMS LIMBUIUCTMYECKOrO Npouecca. MoxXeT nu
cama no cebe nogada He0HOCHOBAHHOW anennsUMOHHON, KaCcCaLUMOHHON 1A HaA30PHOW Xanobbl MK He06OCHOBaHHOE
obpallieHne ¢ 3asBaeHNeM O NepecMoTpe CyaebHOro akta no HOBbIM UM BHOBb OTKPLIBLUMMCSt 0OCTOATENLCTBAM KBaNN-
duuMpoBaThCs B kKa4eCTBe akTa HeaoObPOCOBECTHOrO NPOLIECCYanbHOM0 NoBeaeHNa?

B cBoe Bpems eule E. B. BacbkoBckuid o6pallian BHUMaHWE Ha «06XxanoBaHWe PELUEHNIA cyaa B MONHOM CO3HaHWM
UX NPaBUILHOCTU»®. CTOPOHHMKM CYLLLECTBOBAHUS KOHCTPYKLMM 310ynoTPeBNeHMs NpaBoM Ha 06XanoBaHue anennvpyior
K MHEHWIO 3apyBexHbIX MPOLECCYanucToB, 000CHOBBIBAIOLLLMX HEBO3MOXHOCTb MPU3HAHNUS KPaiHE HELOMYCTUMOrO U He-
ocHoBaTenbHoro obpatleHus B cyal. Tak, paHLy3ckmii npoleccyanmct Kpembe yTeepxaan: «[paso BbICTynaTh B CyAe, kak
1 BCSIKOE Apyroe npaso, He sBnseTcs abcontoTHeIM. OHO BEIPOXAAETCS 1 NpeBpaLlaeTcs B 3n0ynoTpebnexne BCakuii pas,
KOraa ero OCyLeCTBAAOT 63 3aKOHHOro MOTUBA, B LIEASX MPUYUHITL Bped»’. Micxoas 13 AaHHON NOCHINKK, reHepabHbIM
nOCNefACTBMEM TAKOr0 310yNoTPEONEHNS JOMKEH ABASTLCA 0TKA3 B MPUHATUM Xanobbl eLle Ha CTaammn ee NpeabsBaeHns
B CYA.

MpeacraBnseTcs, 4To N0A0OHasA NO3NLIMS OKA3bIBAET ryOUTENbHbIA 3OOEKT Ha OTEYECTBEHHYIO MPABOBYID CUCTEMY
1 NPOTUBOPEYUT [ENCTBYIOLLEMY NPaBONOPSAKY. Bo-nepsbix, NpaBo Ha CyAebHYI0 3aLuuTy NoanexmnT ocoboi KOHCTUTY-
LIMOHHO-MPaBOoBOM 3aLimuTe (CT. 46 KoHcTuTyumm P®). Bo-BTOPLIX, 0TKa3 B NPUHATAM anennsauMoHHONM, KaCCaLMOHHOM UK
HaZ30PHOM xanobbl He NpeaycMoTpeH nonoxeHnsmu ANK PO n MK PO, xanoba MoxeT 6biTb Mb0 ocTaBneHa 6e3 Apuxe-
HWs, B0 BO3BPALLEHA 3aBUTESIO 1 TONTbKO MO TEM OCHOBAHWSM, YTO 3aKPEM/eHb! B TEKCTax COOTBETCTBYIOLLMX KOAEKCOB.
B-TpeTbux, OCYyLLECTBNEHNE NPEABAPUTENBHOM NPOBEPKM NOTEHUMANBLHON Xanobbl Ha IBHYIO HE0OOCHOBAHHOCTL Mpeape-
Lwano 6bl AEATENBHOCTb CyAa MO OCYLLECTBAEHMIO NPABOCYANS.

2 O npumeHeHun ATIK PG npu paccMoTpeHUn Aen B Cyae NepBoi MHCTaHUWK : nocT. TMneHyma BC PO ot 23.12.2021 N2 46. Oduumans-

HbIi MHTEPHET-NOPTa NPaBOBOIN MHGOPMaLwmn. M. 2.

Cm.: bonoBHéEB M. A. ODEKTMBHOCTL NPOTUBOLENCTBISA 3N10yNOTPEOAEHNIM NPOLECCYaNbHBIMY NPaBaMu: AUC. ... KaHA. 0pua.
Hayk: 12.00.15. Omck, 2018. 234 c.; OauH A. B. 3noynotpebneHne npoLeccyabHbIMM NpaBaMi B rpaxaaHCKoOM CyA0NpOM3BOACTBE:
ZucC. ... o-pa topua. Hayk: 12.00.15. CN6., 2009. 537 c.

LnTaTa Hepenn. 9X-tOpuct. Poccuiickas npaBosas raseta, 2006. N2 20. C. 1.

BacbkoBckuii E. B. YuebHuK rpaxgaHckoro npouecca. M.: 3epuano, 2003. C. 183.

Taelman. Abuse of Procedural Rights: Regional Report for Belgium-The Netherlands. Abuse of Procedural Rights. New Orleans, 1999.
P.132.
7 Uur. no: loiix6apr A. I". Kypc rpaxaanckoro npoliecca. M: FocyaapcTBeHHoe uanatenscreo, 1928. C. 109.
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Tak, apryMeHT OOMKHMKA 0 TOM, 4TO NoAaya anennsaumoHHON xanobbl 06LLECTBOM C OrPaHNYEHHOI OTBETCTBEHHOCTHIO
ABNSETCH 3n10ynoTpebneHveM NpaBoM, He Bbin NPUHAT ApOUTPakHbIM cyaoM Bonro-BsaTckoro okpyra, NOCKONbKy «BO3-
MOXHOCTb 06XanoBaHus cyfeOHOro akta v ero NepecmMoTpa B BbILUECTOSLLEN MHCTAHLMN SBASETCS OAHUM 13 HEOTLEM-
NIEMbIX 371IEMEHTOB NpaBa Ha cyaebHylo 3awmTy. Peann3aums y4acTHUKOM Aena CBOMX MPOLECCYyabHbIX MPaB HE MOXET
CBWOETENbCTBOBATH O 3/10YNOTPEONEHNN UMU»E,

CambiM 060CHOBaHHbLIM PELLEHVEM UCCNeayeMO NPOBAEMBI, MO HALLEMY MHEHMIO, IBASIETCS MO3MLMS, BbICKa3aHHas
A. B. I'penem. OH yTBEPXOAET, YTO BBUAY 3aBEAOMO OE€30CHOBATENBHOrO XapakTepa xanoobwl, TPeO0BaHUs, N3N0XEHHbIE
B HEW, B CWly 0OBEKTUBHBIX HakTOPOB He ByayT YAOBNETBOPEHbI CYIOM, HTO TAKXE HE UCKNIOYAET NPUMEHEHNE B NPOLLECCE
N0 PACCMOTPEHMIO Takoh HEOBOCHOBaHHOI Xanobbl OTAENbHbLIX HEraTVBHbIX MOCNEACTBUIA, NPEAYCMOTPEHHbIX 3aKOHOAA-
TeNbCTBOM 3a 3110ynoTpebneHne NpoueccyanbHseIM NpaBom®,

Ha paHHbI MOMEHT BO3MOXHOE B COBPEMEHHOM NpaBe AOMNyLIEHNE CUTyaLMK 3N0ynoTpebneHns NpaBoM Ha Cy-
0eOHyI0 3awWwmTy Noay4mno oTpaxenue B noctaHoBaeHun KC P® ot 17.03.2010 N2 6-I1, cornacHO KOTOPOMY OCYLLECT-
BNIEHME JaHHOIO NpaBa He AOMKHO NPUBOANTL K HEOOOCHOBAHHOMY BOCCTAHOBNEHMIO MPOMYLLEHHOMO MPOLECCYaIbHOr0
cpoka (npw OTCYTCTBUM O0OBEKTUBHBIX OCHOBAHWIA MW NO NPOLWECTBUM ONPEAENEHHON0 — pasyMHOro nepuoaa). Mpwu
3TOM 06513aHHOCTb N0 NPEA0TBPALLEHMIO NOA0OHOr0 310yNOTPEBAEHNS NEXMT Kak Ha 3aKOHOAATENbHOI BNACTK, Tak U Ha
cynebHoiA.

Tak, Hanpumep, CNycTa AAUTEeNbHOE BPEMS MOCNE BbIHECEHMS CyAebHOro akTa 0Ha 13 CTOPOH Nnoaana xoaaTancTeo
0 BOCCTAHOBIEHUM CPOKA Ha anennsunoHHoe oOxanoBaHne, 0Tkas B KOTOPOM AaeT, no obliemy npasuiy, npaBo obpa-
LATbCS B CY/1 KACCaLMOHHON MHCTaHLmM 6e3 anennsumMoHHoro nepecmMoTpa (4. 2 ¢t. 181 AMK P®)0, BmecTe ¢ TeM Hannune
3TOr0 UCKIIOYEHUS HE MBMEHSIET TEYEHWE CPOKA NOJAYM KacCaLMOHHOM xanobbl, NpeaycMoTpeHHoro 4. 1 ¢T. 276 ATNK PO,
4TO NpecekaeT NogobHoe 3n10ynoTpebneHue.

Takum 06pa3om, poccuiickas NpaBoBas AENCTBUTENBHOCTb HA AaHHbI MOMEHT NPU3HAET OTCYTCTBME HeOoOXoau-
MOCTV B YCTAHOBIEHNM 3aKOHOAATENbHbIX 6apbePOB Ha NyTU HEAOBPOCOBECTHBIX 3aABUTENENR, 0OPALLAIOWMXCS C LEbio
006XanoBaHns K BbILIECTOALLMM CYyAEOHbIM MHCTAHUMAM. TEM HE MEHEE HaMM ObIO BbIAENEHO YeThIpE 610Ka BO3MOXHbIX
310ynoTpebneHnii, K KOTOpbIM NprberatT n1ua, Y4acTByIOWME B FPaXAAHCKOM AeNe, Ha pasnuyHbiX CTaauax cyaebHoro
nepecmMoTpa. PaccmMoTprm noapobHee Kaxablii U3 HYX.

OcHoBHbIe 6510KM NpoueccyanbHbIX 3/10ynoTpebneHunii
npu nepecMoTpe CyAebHbIX aKTOB B POCCUICKOM NpaBoCcyaun

B kayecTBe MepBOro (1 MO HalEMY MHEHUIO, CaMOro 4acTo BCTpeYaloLwerocs) 6a1oka nogobHbIX 310ynoTpedneHnii
MOXHO 0003Ha4YMTb MOMbLITKN 10 NEePecMOoTPy CyaebHbIX akTOB HE B MopsiAKe, YCTaHOBIEHHOM AEVCTBYIOLMM 3aKOHOAa-
Te/Ib,CTBOM, B TOM YNCNE B 06X04 rpasws npeoanumm’ .

Tak, 3asiBneHre 0 NepecMoTpe peLleHns cyaa, MOTUBMPOBAHHOE 3aK/II0YEHEM NPABOBOW 3KCNEPTU3bI 3TOI0 Xe Cy-
[e6HOro akTa, «He SBNSeTCs BHOBb OTKPbLIBLUMMCS AN HOBLIM 0OCTOATENBCTBOM MO CMbICAY NoaoxeHuii c1. 311 AMNK P®,
MOCKOJbKY HanpaBneHo Ha 06XanoBaHne peLleHns B 00X0. yCTaHOBNIEHHOrO nopsiaka» 2. ick 06 ynnate AeHeXHbIX CPeacTs
B KQ4ECTBE BO3MELLEHMS yLlepba OT ynnaTbl FOCMOLWAMHBI 3@ N0AaYy KaCCaLMOHHON Xanobbl N0 APYyromMy Aeny Cyabl Takke
pacLeHWBAaIoT kKak AeNCTBIME, MO CYLLECTBY HanpaBeHHOe Ha NepecMoTp NepBOro cyaedbHOro akta B 06xoa yCTaHOBAEHHbIX
3akOHOM npaBumn'™®.

Y10 KacaeTcs cymoB 06ulein opucamkumm, To NepBblid KacCauMOHHbIA cya, KBanMduuMpoBan NonbITKM NOBTOPHOMO
nepecMmoTpa 00CTOATENbCTB MO aHanorM4HbLIM TPEOOBAHUAM MO TOMY Xe NPeaMETY B Ka4eCcTBe NOBTOPHOMO NepecMoTpa
0OCTOATENLCTB MO PaHEE MPUHATHIM CyAaMu PELLEHNUSIM, 4TO He npeaycMoTpeHo MK PD 1 asnaetcsa 3noynotpebneHmem
npasom'4. AHanorMyHyio Nosnumio Beickasdan ApeutpaxHhlii cya CmoneHckoin obnactv B nene Ne A62-2638/2019, B koTo-
pPOM o6palleHne C UCKOBLIM 3asiBIEHNEM MPU HANIMYMI BCTYNMBLUErO B 3aKOHHYIO CUAy CyaebHOro akTa, MMetoLLLEero npe-
loAVLUManbHOe 3Ha4eHVe B CNOPHBIX MPaBOOTHOLLIEHUSX, CyA PaCcLEHN kKak «Hea06pOCOBECTHYIO peann3aLmio UCTLIOM Npo-
LieccyanbHbix npae»'°.

8 MocraHoBneHne ApBuTpaxHoro cyaa Bonro-Bstckoro okpyra ot 25.08.2022 no aeny N2 A11-8446,/2020. Kaptoteka apGuTpaXHbIx Aen.

9 Tpenb S. B. 3n0ynotpe6neHus CTOPOH NPOLIECCYaTbHBIMI NPaBaMU1 B FPaXAaHCKOM 1 apBUTPaXHOM NPOLIECCE: AVC. ... KaHA. I0pug.
Hayk: 12.00.15. HoBocubupck, 2006. C. 133.
10" MocraHoenenue Mpeananyma BAC P ot 11.12.2012 N2 9604/12. KapToTeka apBuTpaxHbIX fen.

MoctaHosneHne Jesstoro AAC ot 22.10.2020 N2 09AM-46354/20 no neny N2 A40-144744/2017; MNoctaHosneHue MNatHaguatoro AAC
ot 02.10.2020 Ne 15AmM-14233/20 no meny N2 A32-54357/2019; MocTaHoBneHne ApbutpaxHoro cyna CeBepo-KaBka3ckoro okpyra ot
11.11.2019 Ne ®08-8605/19 no neny N2 A32-27755/2017; MocTaHoBneHne ApbutpaxHoro cyaa LleHtpansHoro okpyra ot 14.08.2017
Ne d10-3046/17 no geny N2 A09-5213/2016. KapToTeka apbutpaxHbix Aes.

Onpenenexne BepxosHoro Cyaa P® ot 14.01.2019 Ne 306-0C18-22278 no aeny N2 A55-1653/2014. KapToTeka apOuTpaHbix Aest.
MoctaHosneHne GAC Mockosckoro okpyra ot 21.02.2002 no geny NeKI-A40/602-02. KaptoTeka apbuTpaxHbIx gen.

MocTaHoBneHne MepBoro kaccaunmoHHoro cyaa obuiei topmueamkumm ot 12.07.2022 no aeny N2 8M-15114/2022. Joctyn ua CMNC «a-
PaHT».

15 PewieHne ApbuTpaxHoro cyaa CmoneHckoit obnacti ot 08.10.2019 no aeny N2 AB2-2638/2019. KapToTeka apButpaxHbix fer.
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Crnepnyiowymm 6a0KOM NPOLECCYanbHbIX 310ynOTPEONEHNIA B KOHTEKCTE NEPECMOTPA CTAHOBATCS MOMbITKA UL, yya-
CTBYIOLLMX B [iene, 060K TV 3anpeT Ha NMpenocTaBieHne HOBbIX 0Ka3aTesbCTB. Tak, B paMKax 0HOro U3 3asiBNeHni o ne-
pecmoTpe Ziena no HOBbLIM MUK BHOBb OTKPbIBLUMMCS 06CTOSTENLCTBAM KOHKYPCHbIN YNPaBASIOLLWMIA NbITANCS HacTamBaTth Ha
nproOBLLEHNI [OKA3aTENbCTB OTHOCUTENBHO pa3Mepa ¥ 04EPEAHOCTU TEKYLLMX NnaTexeit, KOTOpbIE UM PaHee He NpuBO-
IUNCh, a Takke BNepBble CHOPMYNNPOBA HOBbIE OCHOBaHUS TPEOOBAHWS, YTO SBASIETCS HEAOMYCTUMBIM'®.

Mo mHeHuto C. . KHA3bKMHA, «CYLLIECTBYIOLLEE MOHMMAHME KOHLIEHTPALIMN 00Ka3aTeNbCTB B CyAE NEPBOA MHCTAHLMN,
TaK Xe Kak 1 YCNOBHbIN xapakTep NpeACcTaBNeHNst HOBbIX A0KA3aTENbCTB Cyay anennaumoHHON NHCTaHUUK, SBASETCS Cnea-
CTBMEM WMCKaXEHHOIO MNOHMMaHWs 3n10ynoTpebneHns NpoueccyanbHbIM NPaBoM»'7, Npy KOTOPOM 06pasyeTcs NPesyMnums
Hef06POCOBECTHOCTM y4aCTHUKA NPoLLEecca No NepecMoTpy CyAebHbIX NOCTAHOBNEHWIA.

TpeTuii 610K CBA3aH C MPOTUBOPEYMBBLIM MPOLIECCYabHBIM MOBEAEHNEM YHACTHUKOB UMBUINCTUHECKOMO NpoLiecca.
MposBASETCA Takoe NPOTMBOPEYMBOE NPOLECCYaNlbHOE NMOBEAEHME B CleayloLmx Hanbonee 4acTbix cutyaumsx: 1) name-
HeHne copepxaHus 0ObSICHEHNI N0 dakTUYECKUM 0OCTOATENLCTBAM AENA; 2) HECBOEBPEMEHHOE 3aBNEHNE OTAENbHbIX
BO3PAXEHWI MaTepranbHO-NPaABOBOMO MM MPOLECCYaNbHOrO XapakTepa, B TOM Y1CNe NPeabsBAeHe BO3PAXKEHUA NpK
paHee NoapasymeBaemMoM 0TKase OT VX 3asiBNIEHNS.

Tak, B kayecTBe NpOTUBOPEHMBOrO NPOLLECCYaNbHOrO NOBEAEHWS MPABONPUMEHUTENBHOM NPAKTUKON paccMarpusa-
€TCS: NpeabsBNeHNe A0BOAA O NPOMYCKe UCTLOM CPOKa MCKOBOW IABHOCTU Ha CTaammn anennsuMoHHOro o6xanosaHus e,
NpeabsBNEHNE BO3PAXEHN O pasMepe PbIHOYHON CTOMMOCTM 3EMESbHBIX YHaCTKOB, KOTOPbIE He Oblnn 3asBAEHbl NLOM
B paMKax NpeaslayLyx Aes, PELIEHNS MO KOTOPLIM yXXe BCTYMUAM B 3aKOHHYI0 cuy'®; noaada anennsiumoHHow kanobsbl ¢ no-
cnenyloLLmM 3asiBeHeM XxoaaTancTea 06 0Tkase OT Mcka No NPOTUBOPEUMBLIM OCHOBAHUAM, HAMPABNEHHBIM Ha Npeceye-
HWE NPUHATUS HeONaronpPUSTHOrO AN UcTua cynebHoro akta® u T. .

B uensx npeceyeHns Takoro Hego6bpOCOBECTHOIO NPOLIECCYaNbHOr0 NOBEAEHNS apOUTPaXHBIMU CyAaMU aKTUBHO KC-
NoJib3yeTCs yHUBEPCAbHOE HeratnBHOe NociefCTBME — NPUMEHEHWE NPUHLMNA NPOLLEeCCyabHOr0 3CTONMNeNs (Npasuio
venire contra factum proprium), BblpaxaroLweecs B ANLLEHNN LA, Y4ACTBYIOLLErO B AeNe, NpaBa CCbinatbCs Ha kakmne-nmbo
dakTbl, 0CMapuBaTh UM OTPULLATL UX BBUOY PAHHEE UM XE CAENAHHOr0 3asBAEHNS UM COBEPLUEHHBIX AeCTBUIN 06 06-
PaTHOM B yLIep6 ApyrM uuam.

Tak, Hanpumep, B pamkax gena Ne A40-120582/2021 nctew, H1 B OTBET Ha 3asiBNEHME O 3a4€ETe, HU B XO4e PacCMO-
TPEHWS CYlOM 3asBNEHNst 06 3MEHEHWUN CNOCO6a MCMONHEHUS PELLUEHWS Cyaa He NPeAOoCTaBAsN CBEAEHNS O TOM, YTO
B OTHOLLIEHUM HEro NOAAHO 3a9BIEHWE O NPU3HAHWK €r0 HECOCTOATENbHLIM (6aHKpoTOM). Kak ykadan JesaThlin apOutpax-
HbIA aNeNNAUMOHHBIN CYA: «yMONYaHue UCTLOM O dakTax, C KOTOPbIMM 3aKOH CBS3bIBAET HEOOXOAMMOCTb OCYLLECTBAEHNS
CYOOM OMpPeaeNeHHbIX MPOLLECCYanbHbIX AENCTBUI, HAMPSMYIO YKa3blBAET HA €ro HeAO0OPOCOBECTHOE NMOBEAEHNE U OYe-
BUIHOE 310ynoTpebneHne CBONMM NPOLLECCYanbHbIMK NPaBamu B LEnsx GakTnyeCckoro nepecMoTpa BbIBOLOB, CAENaHHbIX
CY[LOM NepBOIi HCTaHLMW He B NOMb3Y UCTUA B 06X0, NPeyCMOTPEHHOI0 3aKOHOM MOPSA[Ka, YTO HEAOMYCTUMO», @ NOTOMY
«A0BO/bI aNenNALUMOHHON Xanobbl NPOTYBOPEYAT NPUHLMMY NPOLLECCYaNbHOMO 3CTONMNENs»?",

CTouT TaKke OTMETUTb, 4TO MOMMMO NPUHLMNA NPOLECCYanbHOro 3cTonnens cyaebHas npakTyka NCnonb3yeT 1 nHble
nyT1 NPEOA0NEHNS MPOTUBOPEYMBOrO MPOLIECCYaNbHOrO NOBEAEHNS B apOUTPAXHOM CYLONPOM3BOACTBE. TakK, COrnacHo
Onpenenexnio BC PO ot 11.03.2021 N2 306-93C20-16785 no neny N2 A65-6755/2017, «ecnv CTOPOHA M3Ha4anbHO CO-
Kpblna oKkasaTenbCTBO, a 3aTeM NPefCcTaBmuia ero e B ApyroM npouecce, 3To 00pa3dyet BO3MOXHOCTb A4/ MEPeCcMOoTpa
nepBoro cyaebHoro akta». Takum 06pa3oM, hakT COKpbITUS A0Ka3aTeNbCTBA OAHOM 13 CTOPOH MO cMbicay n. 14. 2 cT. 311
AMNK P® BbICTYNaeT BHOBb OTKPLIBLUMMCS 0OCTOATENLCTBOM MO AENY.

YeTBePThIN 610K BO3MOXHBIX MPOSBIEHW HeLOOPOCOBECTHOrO NPOLLECCYanbHOr0 NOBEAEHNS 3aKN04aeTCs B HE000-
CHOBaHHOM 3aTSIrMBaHWM NPOLECca o nNepecMoTpy Ui MHOM BOCTPENSTCTBOBAHUM UCMOIHEHUIO UTOrOBOro CyAe6HOro
akTa niuamu, y4acTBYILMMM B Aene. OTO MOXET BbipaxaTbCs B Cneayowmx dopmax: 1) B nogaye xanobbl, 3aBeJOMO He
OTBEYAIOLLEN YCTAHOBAEHHBIM 3aKOHOM HOPME 1 COQEPXAHMIO, AN NOCNEyIOLLEro 0CTaBneHns ee 6e3 ABUXEHNS C fab-
HeMwmMM 06xanoBaHMeM COOTBETCTBYIOLLENO ONpeaeneHns cyaa; 2) B 06xanoBaHuy cyaebHOro akta UCKoYUTENBHO B Lie-
NFX OCYLLECTBEHMS «MOCNEAYIOLLEr0» NPU3HAHKS UCKa 1 6E30CHOBATENBHOr0 0CBOBOXAEHMS OT YaCTW CyaeBHbIX pacxo-
[10B%%; 3) B HEMONHOM NPUBELEHUM BCEX A0BOAOB anennsauyoHHO xanobbl; 4) BO BKMNOYEHWN B TEKCT Xanobbl CKYCCTBEH-

16 Onpepenenre BAC P® 0 BO3BpALLEHUN 3asIBNEHUS O MEPECMOTPE CyAeGHOr0 akTa no HOBbIM 06CTOSTENLCTBaM 0T 05.11.2013
Ne BAC-1395/13. KapToTeka apbutpaxHbix 4ef.
7 KusisbkiH C. M. TIpo6nemMbl [OKa3bIBaHNS B pamMKax MPOBEPOYHOM CyAe6HOM [eATeNbHOCTU B LMBUANCTIYECKOM NpoLiecce. BecTHK
Fg&)KJJ,&HCKOI’O npouecca, 2020. N2 2. C. 86-117.
8 MocraHoBneHve TpeTbero apbUTPaxXHOro anennsLMOHHOro cyaa ot 16.04.2021 Ne 03AM-1324/21 no neny Ne A33-28371/2020. Kap-
TOTEKa apOUTPaXHbIX Jen.

MocTaHosneHne MepBoro apbuTpaxkHoro anennsumMoHHoro cyaa ot 19.04.2021 N2 01AM-748/21 no neny N2 A79-10274/2020. KapTo-
Teka apOUTPakKHbIX Aen.
MoctaHosneHne ®AC Mockosckoro okpyra ot 21.12.2004 N2 KA-A40/11615-04. KapToTeka apOuTpaxHbIx Aen.
MocTaHoBneHne [leBaToro apbutpaxHoro anennsumoHHoro cyaa ot 30.08.2022 no geny Ne A40-120582/2021. KapTtoTeka apbutpax-
HbIX e,
22 Jlepxo J]. C. HekoTopble BOMPOCH! MPUMEREHIS MIPOLIECCYAIbHOTO U HANOTOBOrO 3aKOHOAATENLCTBA NPY MPU3HAHMW UCKA OTBETYM-
kom. Cnbupckoe topuanyeckoe o6o3perune, 2021. N2 1. C. 65-75.
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HbIX aQpPryMEHTOB, HE NMPEAYCMOTPEHHBIX B KQ4ECTBE OCHOBAHUIA A1 OTMEHbI UM U3MEHEHWS CyAeBHOro NOCTaHOBMEHNS
NT. 4.

Tak, ApbutpaxHbii cyn MNMososmkckoro okpyra B aene N2 A12-17269/2021 npumeHun no aHanorum n. 29 noctaHoBNEHNS
Mnenyma BC P® o1 30.06.2020 N2 132, npuaHaB He noanexalyMn PacCMOTPEHWIO MPUBEAEHHBIE B IOMNOSHEHUM K anesins-
LIMOHHOW xanobe HOBbIE JOBOALI 3aBUTENS, MOCKOMLKY OHU SIBASIOTCS MPOLECCYabHbIM 310yNOTREONEHNEM CO CTOPOHDI
otBeTumka®. B gpyrom nene N2 A65-26341/2014 10T e ApbuTpaxHbiid cya MOBOMKCKOrO OKpyra npuiien K Beisogy 06
OTCYTCTBUM NPABOBbIX OCHOBAHWIA [N NEPECMOTPA ONPEAENEHNS NEPBOI MHCTAHLMM MO BHOBb OTKPLIBLUMMCS MW HOBbIM
06CTOATENBCTBAM, NMOCKOJLKY «DaKTUYECKM U3NOXEHHBIE 3aSBUTENEM A0BO/bI HAMNPaB/EHbl He Ha PACKPLITUE HOBbLIX 06-
CTOSTENBCTB, a HA AOMNONHUTENbHYIO apryMeHTaLWI0 CBOEN NPaBOBOI NO3ULLW N0 Aeny»%.

He6naronpm|T|-|b|e nocnencTens aKTtoB npoueccyasibHOro 3noyn0Tpe6neHm‘|

CTOUT OTMETUTb, YTO OOLLME MONOXEHMS 00 OTBETCTBEHHOCTM 3a 3710ynoTPebNeHe NPOLECCYanbHbLIMU NpaBamm
BMOJIHE NPUMEHNMbI 1 MPY NPOM3BOACTBE B Cyax BbILLECTOAWYMX MHCTAHUMIA. Tak, eCAn KOHKPETHbIA «COCTaB 310ynoTpe-
BneHuns» NPAMo 3akpenneH B cootseTcTayoLmx cTatbsax AMK PO mnan MK PO (4. 2 c1. 111 ANK P®, 4. 5 c1. 159 AMNK PO,
cT. 99 IMIK P®), HebnaronpusTHblE NOCNEACTBMS HACTYNAIOT B COOTBETCTBUM C MONOXEHUAMMN AaHHLIX HOPM. Ecnn xe 3no-
ynoTpebneHve He NoANaaaeT Nof 3aflaHHble CneuyanbHeIMUA HOPMaMU KPUTEPHK, HO COrNAcyeTcs ¢ 06LWMM onpeaeneHn-
€M «310ynoTpebneHns NpoLeccyanbHbIM MPaBOM», TO CYA0M NPUMEHsIETCs 6a30B0O€E reHepanbHOe NOCNeACTBME — OTKa3
B YZLOBIETBOPEHUN MPUTA3AHMI 310YyNOTPEOMBLLErO NMLA MOAHOCTBIO UAK B YACTU.

Mexay TeM yCTaHOBNEHMIO NOL0OHOM YETKON CUCTEMBI MPENSTCTBYIOT: PA3NNYHbIE HENOUMEHOBAHHbLIE MEPbLI 6OPLObI
CO 3110ynoTpedbneHnsaMmn (HanpuMep, NPU3HaHue anennsUMOHHOM Xanobbl «HeNoaaHHO»%)., T1o 3TON NpUYMHE HEKOTOPbLIE
CyObW BOBCE UrHOPVPYIOT, HanpuMmep, 4. 2 cT. 111 AMK P®, Bkitoyas B TEKCT cyaebHbIX MOCTAHOBNEHWIA MNONOXEHNS Che-
[OYIOLLEro COAepXaHns — «CneumnanbHbiX HOPM, NPeaycMaTpmBaloLLIMx HebnaronpuaTHele NOCNEACTBUS NPY 310ynoTpe-
6neHun npoueccyansbHbiMu npasamu AMK PO, He copepxut»?7. Hepeaku 1 cnydav owmnbo4HOro ykasaHus cyaaMu anes-
JIILMOHHOW MHCTaHLMMN HA BO3MOXHOCTb 00XanoBaHus NPUHATOrO CyAeOHOM0 akTa B Cyie KAaCCALMOHHOM MHCTaHLUMK, XOTS
KOHKPETHbI akT He NOANIEXUT 06XanoBaHMIo B NOPsaKe KaccaLMoHHOro npov3soacTea®,

OTaenbHble NONOXEHNS OeNCTBYIOLLMX NPOLLECCYanbHbIX KOAEKCOB 0Ka3blBAIOT HEMNOCPEACTBEHHOE BNSHME HA AB-
NeHne NpoLieccyanbHblx 3n10ynoTpedneHnii. Tak, 6narogaps pasmbiTbiM GopmMynmpoBkam 4. 8 cT. 2918 AMNK P®, oteeTunk
B aene N2 A40-110034/2017 HeogHOKpaTHO NodaBan Xxanoby Ha 0Tka3 B nepegaye KaccaumoHHOM xanobsl B CyaebHyto
KOMNeruio no akoHoMunueckum cnopam BC PO TonbKO Ha MMS pa3Hbix 3aMeCTUTENEN: CHadvana Hanpaswi xanoby /. J1. Moa-
HOCOBOW (OTKa3aBLUE B OTMEHE OMpeaeneHnsa 1 nepefaye xanobsl), a 3arem [1. M. CepkoBy (OTMEHMBLLEMY OTKa3HOE
onpefeneHne 1 NnepeaasLlleEMy CNOP Ha paccMOTpeHne)?. [laHHas cuTyaums UANICTPUPYET HarnsaHOe HECOBEPLLEHCTBO
[eCTBYIOLLIEr0 3aKOHOAATEeNbCTBA, MPOBOLMPYIOLLEE ML, Y4aCTBYIOLLMX B Aene, K aktam HeoBpoCOBECTHOr0 NPOLECCy-
aNbHOro NOBEAEHNS.

Takvm 06pa3om, MOUCTUHE AENCTBEHHOE pearmpoBaHne Ha AesHUS NPOLECCyanbHbIX 310ynoTpebnexnii sakmoya-
€TCH B UCMOMb30BaHUN BCEV COBOKYMHOCTU CPEACTB, M3BECTHLIX POCCUIACKON NpaBOBOW CUCTEME: COBEPLLEHCTBOBAHWE
NpPaBOBbLIX HOPM, Pa3paboTka PYKOBOAALLMX Pa3bSCHEHWI, NOBbILEHNE YPOBHS MPABOBON KyNbTYpPbl UL, YHACTBYIOLLMX
B Aene, n T. n. Kak oTMeyaeT B. B. TynbcaHoB, «€Cnn naes o HeA0NYyCTUMOCTU 3N10ynoTpebaeHns NpoLeccyanbHbIMK Npa-
BaMu OyaeT BOCNPUHATA NPOPECCHOHAbHBIM PUONYECKM COOBLIECTBOM, TO 3TO BYAET HEOLEHUMbBIM BK1aA0M B AEN0
CTaHOBJIEHMS LIMBUNIM30BAHHOIO COCTA3ATENBHOMO apbuTpaxHoro npouecca»™.
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